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England & Wales
Catherine Balmond and Katharina Crinson
Freshfields Bruckhaus Deringer

Legislation

1 What legislation is applicable to insolvencies and 
reorganisations? What criteria are applied in your country to 
determine if a debtor is insolvent?

General insolvency legislation
The legislation principally applicable to the insolvency of companies 
incorporated in England and Wales is the Insolvency Act 1986 (the 
Insolvency Act) as amended from time to time. The Insolvency Act is 
supplemented by subordinate legislation, the most important of which 
are the Insolvency Rules 1986 (the Insolvency Rules). The Company 
Directors Disqualification Act 1986 (the CDDA 1986) deals with the 
position of directors of insolvent companies.

In relation to reorganisations, the Companies Act 2006 is also rele-
vant as this sets out the provisions concerning schemes of arrangement 
(discussed further in question 11 below).

As at the time of writing, the UK remains part of the European 
Union, and, hence, the EC Regulation on Insolvency Proceedings 
2000 applies (see also ‘Update and trends’). This affects cross-border 
insolvencies and is discussed in more detail in questions 29 and 47 
and the chapter on the European Union. The Cross-Border Insolvency 
Regulations 2006 (which incorporated into English law the UNCITRAL 
Model Law on Cross-Border Insolvency) are also relevant and are dis-
cussed in question 47.

On 25 May 2016, the UK government issued a consultation paper 
‘A review of the corporate insolvency framework – options for reform’. 
The consultation focuses on four areas:
• the creation of a new moratorium: This will provide companies 

with a moratorium on creditor action, initially of three months, 
subject to eligibility and qualifying conditions, with some supervi-
sion by an insolvency practitioner;

• helping businesses to continue to trade through a restructuring 
process: Providers of supplies essential to the particular business 
may be compelled to continue to supply, on the same terms as pre-
viously, and notwithstanding any contractual termination rights, 
through any moratorium and subsequent administration or com-
pany voluntary arrangement;

• developing a flexible restructuring plan: Proposals to allow 
stakeholders (including secured and unsecured creditors) to be 
crammed down across classes if they receive no less than in a liqui-
dation; and

• exploring options for rescue financing: The consultation discusses 
whether to allow companies to grant security interests, during 
administration and other rescue processes, which could have pri-
ority (super-priority) over existing security (including prior fixed 
charges), subject to the creation of safeguards for existing secured 
creditors, and on allowing rescue financing to take priority over 
administration expenses.

The consultation closed on 6 July and the UK government intends to 
publish a response within three months thereof and, depending on the 
outcome, will bring forward final proposals for legislation as soon as 
parliamentary time allows. Should the government implement some 
of these reform suggestions, they will impact the insolvency land-
scape (and answers to some of the questions in this chapter) quite 

dramatically. Where relevant, we have referenced the consultation in 
the questions where the topic may be impacted.

Determining whether a debtor is insolvent
‘Insolvency’ itself is not defined by the Insolvency Act. Instead the Act 
contains the concept of a company being ‘unable to pay its debts’. A 
company is deemed to be unable to pay its debts if:
• it has not paid a claim for a sum due to a creditor exceeding £750 

within three weeks of service of with a written demand in the pre-
scribed form (known as a statutory demand);

• an execution or judgment against the company is unsatisfied;
• it is proved to the satisfaction of the court that it is unable to pay 

its debts as they fall due, also having regard to contingent and pro-
spective liabilities, (generally known as ‘cash flow insolvency’); or

• if it is proved to the satisfaction of the court that the value of the 
company’s assets are less than the amount of its liabilities, taking 
into account contingent and prospective liabilities, (commonly 
known as the ‘balance sheet test’). The highest court in England, 
the Supreme Court, held in BNY Corporate Trustee Services Ltd v 
Eurosail UK 2007-3BL plc [2013] UKSC 28 that the court is required 
to make an assessment of the company’s assets and liabilities and 
to decide whether, on the balance of probabilities (making proper 
allowance for contingent and prospective liabilities), the company 
cannot reasonably be expected to meet those liabilities.

Courts

2 What courts are involved in the insolvency process? Are there 
restrictions on the matters that the courts may deal with?

There are no courts that deal solely with insolvency procedures. The 
High Court can wind up any company incorporated in England and 
Wales (and in some cases, foreign companies – see question 3). Any 
criminal matters must be dealt with by the relevant criminal court.

Excluded entities and excluded assets

3 What entities are excluded from customary insolvency 
proceedings and what legislation applies to them? What 
assets are excluded from insolvency proceedings or are 
exempt from claims of creditors?

Generally, registered companies incorporated in England and Wales 
and companies formed outside England and Wales with their centre 
of main interests (COMI) in England and Wales can be subject to all 
forms of insolvency proceedings. Within the Insolvency Act there are 
separate provisions regarding the winding up of unregistered compa-
nies, which also apply to unregistered associations, friendly societies 
and foreign companies (provided they have sufficient connection with 
the jurisdiction).

The insolvency of partnerships (other than limited liability part-
nerships) is dealt with by the Insolvent Partnerships Order 1994 (as 
subsequently amended). Limited liability partnerships are subject 
to the Insolvency Act and related subordinate legislation subject 
to exceptions.
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Special regimes
In addition, there are special insolvency proceedings in respect of com-
panies belonging to certain key industries. There are no fewer than 17 
tailor-made insolvency regimes. The aim of the special regimes is to 
ensure the continuity of service and the orderly wind down and hand 
over of service provision where the services form an essential part of 
the country’s infrastructure or are systemically important.

Legislation also exists that is designed to protect the financial mar-
kets from the insolvency of a market participant. This disapplies to a 
certain extent the general insolvency law and introduces specific pro-
visions. This area is a highly complex and deeply regulated area. Key 
legislation governing the issue is Part VII of the Companies Act 1989 
and Part XXIV of the Financial Services and Markets Act 2000 (as 
amended) as well as subordinate legislation.

Regulated entities, such as financial institutions, are supervised 
and regulated by two regulatory bodies, the Prudential Regulation 
Authority (PRA) and the Financial Conduct Authority (FCA), which are 
each given specific powers to apply for and participate in the applica-
tion for the insolvency of a regulated entity.

Further, there are certain legislative measures taken at the 
European Union level (which are transposed into English law) regulat-
ing in which country within the European Union an insurance com-
pany or credit institution ought to be wound up. These are the Insurers 
(Reorganisation and Winding up) Regulations 2004 (implementing 
Council Directive 2001/17 EC on the reorganisation and winding up 
of insurance undertakings) and the Credit Institutions (Reorganisation 
and Winding Up) Regulations 2004 (implementing Council Directive 
2001/24 EC on the reorganisation and winding up of credit institu-
tions). The aim of these two regulations is to provide greater consumer 
protection and to achieve a consistent approach to insolvency proceed-
ings across the European Union.

Excluded assets
All property in which the company has a beneficial interest will fall 
within the insolvent estate and be available for the benefit of creditors. 
Assets subject to a fixed charge, supplied under hire purchase agree-
ments, subject to retention of title claims (see question 8) or which the 
company holds on trust for a third party are not beneficially owned by 
the company and therefore do not fall within the insolvent estate, sub-
ject to such claims being valid, and in the case of a trust, the trust being 
properly constituted.

Public enterprises

4 What procedures are followed in the insolvency of a 
government-owned enterprise? What remedies do creditors 
of insolvent public enterprises have?

There are no specific rules for government-owned enterprises and the 
normal rules on insolvency applicable to the type of company involved 
apply. As noted in question 3, there are special insolvency proceed-
ings regarding of companies belonging to key industries and these 
special insolvency proceedings will often provide for the government 
or a particular department or agency to be involved in the process. 
Creditor remedies are therefore also as provided in the respective 
insolvency proceeding.

Protection for large financial institutions

5 Has your country enacted legislation to deal with the financial 
difficulties of institutions that are considered ‘too big to fail’?

Yes. The Banking Act 2009 (the Banking Act), which came into force 
on 21 February 2009 (as amended), governs the rescue or wind down 
of banks and other financial institutions. The Banking Act establishes a 
permanent special resolution regime providing HM Treasury, the Bank 
of England and the appropriate regulator (the authorities) with tools to 
deal with banks that get into financial difficulties.

The special resolution regime in the Banking Act applies to 
the following:
• UK incorporated institutions authorised under the Financial 

Services and Markets Act 2000 to accept deposits (although note 
that the regime applies in a modified way only to building societies 
and not to credit unions);

• building societies (although there are specific modifications here);

• systemically important investment firms (these are UK investment 
firms that have an initial capital requirement of €730,000);

• recognised central counterparties (CCP) (these terms are defined 
in the legislation but means UK clearing houses and clearing 
houses whose application for authorisation under Regulation (EU) 
No. 648/2012 on OTC derivatives, central counterparties and trade 
repositories have yet to be determined);

• banking group companies (these are certain specified undertakings 
that are in the same group as a bank, investment firm or CCP; and

• banks that are not regulated by the Prudential Regulation Authority 
(PRA) (note that this provision is to future-proof the legislation 
as there are currently no UK banks that are not simultaneously 
authorised and regulated by the PRA).

The special resolution regime provides for five pre-insolvency stabilisa-
tion options: transfer to a private sector purchaser; transfer to a bridge 
bank; transfer to an asset management vehicle; bail-in and transfer to 
temporary public sector ownership. In addition, there are two insol-
vency options (see below). There are seven special resolution objec-
tives which the relevant authorities must have regard to:
• ensuring the continuity of banking services in the UK and of criti-

cal functions;
• the protection and enhancement of the stability of the UK finan-

cial systems;
• the protection and enhancement of public confidence in the stabil-

ity of the UK’s financial system;
• the protection of public funds;
• the protection of depositors;
• the protection of client assets; and
• the avoidance of interference with property rights in contravention 

of a human right, in particular article 1 of the First Protocol of the 
European Convention of Human Rights.

A Code of Practice is in force giving guidance on the use of the special 
resolution tools.

The two insolvency options that form part of the special resolution 
regime in the Banking Act are bank insolvency and bank administra-
tion. The aim of bank insolvency is to provide for the orderly winding 
up of a failed bank or financial institution. The provisions are based on 
existing liquidation provisions. The aim of bank administration is to put 
into place a bank or financial institution administration procedure to 
deal with the residual part of a bank or financial institution where there 
has been a partial transfer of business to a private-sector purchaser 
or bridge bank pursuant to the special resolution provisions. A bank 
administrator may be appointed by the court to administer the affairs 
of the residual part of the insolvent bank.

The Banking Act excludes investment banks from the bank insol-
vency and administration procedures set out above where the invest-
ment bank is not an authorised deposit-taking institution. However, the 
Banking Act enabled a special regime to be put in place for investment 
firms. This is set out in the Investment Bank Special Administration 
Regulations 2011 (SI 2011/245) (the Regulations) and the Investment 
Bank Special Administration (England and Wales) Rules 2011  
(SI 2011/1301). The administrator has three objectives: to ensure the 
return of client assets (including money) as soon as is reasonably prac-
ticable; to ensure timely engagement with market infrastructure bod-
ies and the Bank of England, HM Treasury and the PRA; and to either 
rescue the investment bank as a going concern or wind it up in the best 
interests of creditors. The administrator is obliged to commence work 
on each objective immediately after appointment, but has the flexibil-
ity to prioritise the order of work as he or she thinks fit (subject to any 
PRA direction), in order to achieve the best result overall for clients 
and creditors. In general, the administration provisions set out in the 
Insolvency Act apply in the case of a special administration, subject 
to certain modifications set out in the Regulations. Where the invest-
ment bank is also a deposit-taking bank with eligible depositors, the 
Regulations allow the bank to be put into special administration (bank 
insolvency) or special administration (bank administration).
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Secured lending and credit (immoveables)

6 What principal types of security are taken on immoveable 
(real) property?

The principal type of security granted over immoveable property is the 
legal mortgage. This is a transfer of the whole of the debtor’s legal own-
ership in the property subject to the security. It is subject to the debtor’s 
right to redeem the legal title upon repayment of the debt (known as 
the equity of redemption). The appearance of ownership remains with 
the debtor although the legal mortgage affects an absolute transfer sub-
ject to the right of redemption.

An alternative is the equitable mortgage, which creates a charge 
on the property but does not convey any legal estate or interest to the 
creditor. It can be created by a written agreement to execute a legal 
mortgage, by a mortgage of an equitable interest or by a mortgage that 
fails to comply with the formalities for a legal mortgage.

Another alternative is the fixed charge. This involves no transfer of 
ownership but gives the creditor the right to have the designated prop-
erty sold and the proceeds applied to discharge the debt. A fixed charge 
attaches to the property in question immediately on creation (or, if 
acquired later, after creation but immediately on the debtor acquiring 
the rights over the property to be charged). The debtor may then only 
dispose of the property once the debt has been repaid or with the con-
sent of the creditor.

Secured lending and credit (moveables)

7 What principal types of security are taken on moveable 
(personal) property?

The principal types of security relating to moveable property are mort-
gages and fixed charges (see question 6), floating charges, pledges 
and liens.

A floating charge does not attach to a specific asset but is created 
over a class of assets, present or future, and allows the debtor to buy 
and sell such assets while the charge remains floating. Floating charges 
are generally created over the whole business and undertaking of a 
company. It is only on the happening of a certain event, such as default 
on the repayment of the debt, that the charge attaches to the secured 
assets that are at that time owned by the debtor. This is called ‘crystal-
lisation’. On crystallisation, the charge acts like a fixed charge in that 
the debtor is no longer free to sell the assets without repayment of the 
debt or without the consent of the creditor.

A pledge is a form of security that gives the creditor a posses-
sory right to the pledged asset. It is usually created by delivering the 
asset to the creditor, although symbolic or constructive delivery may 
be sufficient.

A lien is a possessory right of a creditor to retain possession of a 
debtor’s asset until the debt has been repaid. It can be created by con-
tract or by operation of law. The creditor has no right to deal with the 
asset and the lien is usually extinguished once the asset is returned to 
the debtor.

The Financial Collateral Arrangements (No. 2) Regulations 2003 
(the FCA Regulations) are intended to give effect in England and Wales 
to the European Union Directive 2002/47/EC on financial collateral 
arrangements (the FCA Directive) in order to create a simple, effective 
legal framework for the use of securities (financial instruments) and 
cash as collateral by title transfer or pledge, removing burdensome for-
malities of execution, registration and enforcement. They also disap-
ply certain provisions of the Insolvency Act. The FCA Regulations only 
apply to security over cash (including claims for repayment of money), 
credit claims (loans made available by credit institutions), financial 
instruments and shares. The FCA Regulations apply to arrangements 
made on or after 26 December 2003 (the date the FCA Regulations 
came into force), and case law has confirmed that they do not have ret-
roactive effect. The FCA Directive provides that the security provider 
and taker must be a public authority, a central bank or other interna-
tional bank, financial institution or central counterparty, settlement 
agent, clearing house or similar institution. The FCA Regulations do 
not contain this element. This has led to doubts about whether the FCA 
Regulations were valid made under the European Communities Act 
1972 (see The United States of America v Nolan [2015] UKSC 63).

Unsecured credit

8 What remedies are available to unsecured creditors? Are the 
processes difficult or time-consuming? Are pre-judgment 
attachments available? Do any special procedures apply to 
foreign creditors?

Certain creditors may have the benefit of a lien imposed by statute over 
the assets in their possession (see question 7). A supplier of goods may 
protect himself or herself by inserting a clause in the supply contract 
to the effect that title to the goods supplied will not pass to the buyer 
until payment has been received (known as a ‘retention of title’ or ROT 
clause). The contract can either provide for retention of title until the 
specific goods supplied by the contract have been paid for or, more usu-
ally, until all monies outstanding from the debtor have been paid. The 
creditor is therefore contractually entitled to the return of goods.

If none of the above remedies are available, then an unsecured 
creditor will need to commence proceedings against the debtor for 
debt recovery. If there is no substantive defence to the claim, the credi-
tor can apply for summary judgment, which could take up to three 
months. If the debtor can show that he or she has a real prospect of suc-
cessfully defending the claim, it could take much longer. In the mean-
time, if the creditor has evidence that the debtor is likely to dissipate 
his or her assets he or she can apply to the court for an order that assets 
up to the amount claimed be frozen or prevented from being dealt with 
or dissipated. Once a judgment has been obtained, then enforcement 
proceedings can commence. Remedies include sending a court officer 
to seize the debtor’s goods or diverting an income source directly to a 
creditor (a third-party debt order).

Creditors (including unsecured creditors) can also apply to the 
court for a winding-up order, proceeding directly with an application 
for a winding-up order or serving a statutory demand on the debtor first 
(see question 1). Where a debt is genuinely disputed the dispute should 
be resolved through the commercial courts – the courts have consist-
ently held that a winding-up petition should not be used as a way to 
enforce a debt where there is a triable issue. Unsecured creditors are 
also able to make an application to court for the appointment of admin-
istrators (see question 11 below).

There are no special rules for foreign creditors except that they 
may sometimes be required to provide security for the debtor’s legal 
costs by making a payment into court.

Voluntary liquidations

9 What are the requirements for a debtor commencing a 
voluntary liquidation case and what are the effects?

There are two different procedures for the voluntary liquidation of a 
company, members’ voluntary liquidation (a solvent liquidation) and 
creditors’ voluntary liquidation (typically, an insolvent liquidation).

Members’ voluntary liquidation (MVL)
If the directors are able to swear a statutory declaration that the com-
pany is solvent, a company can be placed into MVL. The MVL is com-
menced once the shareholders pass a special resolution (75 per cent 
majority) to place the company into liquidation. The shareholders 
choose the identity of the liquidator and he or she is appointed by ordi-
nary resolution (over 50 per cent). On the liquidator’s appointment, the 
directors’ powers will cease. There is no automatic stay of proceedings 
once an MVL has commenced and generally, the court is not involved 
in an MVL. However, the court may order that any particular proceed-
ing is stayed or partially stayed under its general, discretionary power.

If the liquidator subsequently determines that the company is, in 
fact, insolvent, then the MVL should be converted into a creditors’ vol-
untary liquidation.

Creditors’ voluntary liquidation (CVL)
If the company is insolvent, or the directors are unable to swear a statu-
tory declaration as to solvency, a company can be placed into a CVL. 
Like an MVL, the process is started by the shareholders passing a special 
resolution (75 per cent) resolving to place the company into liquidation. 
The shareholders will also appoint a liquidator, but until the creditors’ 
decision referred to below has taken place, the powers of that liquidator 
are limited. The directors must then seek a decision from the creditors 
within 14 days. Currently, the directors convene a physical creditors’ 
meeting (typically on the same day as the shareholders’ meeting), at 
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which the creditors will be given information on the company (a state-
ment of affairs) and at which the creditors may also appoint a liquidator 
if a resolution is passed by a majority in value of the creditors present 
and voting. If the shareholders have previously appointed a liquidator, 
the creditors’ choice of liquidator will prevail. The Insolvency Rules 
1986 are in the process of being recast, and significant changes will be 
made to physical creditors’ meetings. The new rules are expected to 
enter into force in the spring of 2017.

On the liquidator’s appointment, the directors’ powers will cease. 
Like in an MVL, there is no automatic moratorium on proceedings 
against the company. The liquidator or any creditor or shareholder 
may, however, apply to the court for a stay on any proceedings under 
their general discretionary power.

Involuntary liquidations

10 What are the requirements for creditors placing a debtor into 
involuntary liquidation and what are the effects?

In the case of involuntary liquidation (otherwise known as compulsory 
liquidation or winding up by the court), the creditor must apply to the 
court for a winding-up order. The most likely ground for a winding-up 
order is that the company is unable to pay its debts (see question 1).

If the court makes a winding-up order, the winding up is deemed 
to commence at the time of the presentation of the winding-up peti-
tion rather than at the date of the order (unless the winding-up order 
is made following an application for administration which the court 
determines to treat as a winding-up petition, in which case the winding-
up is deemed to commence on the making of the order). Any disposi-
tion of the company’s property and any transfer of shares made after 
the commencement of the winding up is, unless the court orders oth-
erwise, void.

Once the winding-up order has been made, no action may be 
started or proceeded with against the company without the court’s per-
mission. The directors’ powers will also cease at the time of the wind-
ing up order. In addition, the business of the company ceases except to 
the extent necessary for it to be wound up.

A secured creditor holding a qualifying floating charge can, in lim-
ited circumstances, appoint an administrative receiver. An administra-
tive receiver realises the secured debt for the benefit of the debenture 
holder who appoints the administrative receiver. There is no statutory 
purpose of administrative receivership. Given the non-collective nature 
of the process, the availability of appointing administrative receiv-
ers was significantly curtailed by the Enterprise Act 2002. Following 
this Act, it is now only possible to appoint an administrative receiver 
under a qualifying floating charge where it is a charge created before  
15 September 2003 or if a charge is created after this date, if it falls within 
certain exemptions (eg, if there is a capital market arrangement).

Voluntary reorganisations

11 What are the requirements for a debtor commencing a formal 
financial reorganisation and what are the effects?

There are three main processes set out by legislation, which are: com-
pany voluntary arrangements; schemes of arrangement; and, to a 
lesser degree, administrations.

Company voluntary arrangements (CVAs)
The process for a CVA is set out in Part 1 of the Insolvency Act. A CVA is 
an agreement between a company, its shareholders and its (unsecured) 
creditors where the directors (or a liquidator or administrator) propose 
a reorganisation plan, which usually involves delayed or reduced debt 
payments or a capital restructuring.

The CVA commences with the directors making a written pro-
posal to an insolvency practitioner (called the nominee) who files a 
report with the court on whether to call meetings of the sharehold-
ers and creditors of the company to consider the proposal. While the 
nominee’s report is filed at court, there is no court hearing or judicial 
examination on the matter. If the nominee concludes that the meetings 
should be held, a meeting of the company’s shareholders and a meet-
ing of the company’s creditors is called. At the shareholder meeting, 
the proposal must be approved by 50+ per cent (in value). At the credi-
tors’ meeting, the proposal must receive the approval of 75 per cent (in 
value) of the company’s creditors, present and voting. In addition to 
this requirement, a resolution will be invalid if those creditors voting 

against it include more than half in value of the ‘unconnected’ credi-
tors. The definition of ‘connected’ is set out in the Insolvency Act and 
is very broad, most importantly including the company’s shareholders. 
Votes are calculated according to the amount of the creditor’s debt as 
at the date of the meeting.

Where the requisite approvals have been obtained, the CVA will 
bind every creditor who was entitled to vote at those meetings except 
for preferential and secured creditors, who are not bound by the 
CVA unless they agree to be. Where the meeting of shareholders and 
creditors produce conflicting conclusions, the creditors’ decision pre-
vails. However, in this case, a shareholder can within 28 days apply to 
the court for an order reversing or modifying the creditors’ decision. 
Creditors may also apply to court to challenge the CVA within 28 days 
of the approval being reported to court if they think that they have been 
unfairly prejudiced or there has been a material irregularity in the con-
duct of the meetings. Once the CVA has been approved the nominee 
becomes the supervisor and is tasked with ensuring that the terms of 
the CVA are implemented.

During the CVA process there is usually no statutory moratorium. 
However, a ‘small company’ (defined by reference to its turnover, bal-
ance sheet and number of employees) wishing to propose a CVA can 
benefit from an initial 28-day moratorium.

CVAs are often used in the context of implementing an operational 
restructuring of a business (as opposed to a financial restructuring) – not 
least because of the inability to bind secured creditors in this process.

Schemes of arrangement
Schemes of arrangement are governed by the Companies Act 2006 
and provide a mechanism enabling a company to enter into a compro-
mise or arrangement with its creditors (including secured creditors). 
The process is commenced by a court application (ordinarily by the 
company, but this could also be made by any creditor, a liquidator or 
administrator) for an order that a creditors’ meeting be summoned. At 
the creditors’ meeting, the scheme is approved if 75 per cent in value 
and the majority in number of each class of creditors present and vot-
ing votes in favour. A second court application is then required at which 
the court is asked to sanction the scheme. Once sanctioned and deliv-
ered to the Registrar of Companies, the scheme will be binding on all 
the company’s creditors.

Creditors can challenge the scheme in court at either the hear-
ing for permission to convene the scheme meetings or the hearing to 
sanction the scheme. The usual grounds for challenge are that the class 
meetings were improperly constituted, the creditors were not given suf-
ficient information or the scheme is unfair. During the scheme process 
there is no statutory moratorium. However, the court will generally 
be supportive of the restructuring process, assuming that the scheme 
has a reasonable prospect of succeeding. In one case, the court was 
even prepared to grant a temporary stay of proceedings for summary 
judgment against a company that is in the process of implementing a 
scheme (FMS Wertmanagement AÖR v Vietnam Shipbuilding Industry 
Group & Ors [2013] EWHC 1146 (Comm)). Recently, companies have 
also used a scheme to achieve a standstill period in which to progress 
a restructuring. Interestingly, these schemes did not implement the 
actual restructuring but simply provided the means to achieve a mora-
torium that was not obtainable without cram down of creditors (see the 
cases of Metinvest (Re Metinvest BV [2016] EWHC 79 (Ch)) and DTEK 
(Re DTEK Finance BV [2015] EWHC 1164 (Ch).

A company is entitled to implement a scheme if it is capable of 
being wound up in England and Wales. Case law has clarified that a 
company could be wound up in England and Wales if it could be said 
to have ‘sufficient connection’ with England and Wales. The question 
as to what constitutes ‘sufficient connection’ is a factual one but recent 
case law has continually reduced the threshold. A foreign company 
with either its COMI or an establishment in England has sufficient 
connection with England. Equally, there are a number of cases where 
sufficient connection was demonstrated because the facility docu-
ments were governed by English law and contained a clause granting 
exclusive and non-exclusive jurisdiction in favour of the English courts. 
Cases have included a scheme of arrangement where the facility agree-
ment was not originally governed by English law but where governing 
law and jurisdiction were amended to English law as part of the restruc-
turing process just before the scheme proposal for the purpose of estab-
lishing sufficient connection (Re Apco Parking Holdings GmbH [2014] 
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EWHC 1867 (Ch)) and where a new UK-incorporated company that 
voluntarily assumed obligations under the debt to be compromised 
was added to the group in order to be the scheme company (Re Codere 
Finance (UK) Ltd [2015] EWHC 3778 (Ch)). The English courts have 
therefore taken an expansive view of sufficient connection (even where 
this is established late and for the purpose of the scheme). Companies 
will need to take care to ensure that an English law scheme is capable 
of being enforced in the jurisdiction in which the company’s assets are 
situated. An English law decision is of limited value if creditors are 
still able to take unilateral action to recover their ‘schemed’ debts in 
overseas jurisdictions. Generally, the English courts will require expert 
evidence that the scheme would be capable of being enforced in the 
home jurisdiction(s) of the debtor, which usually takes the form of a 
legal opinion from a legal academic qualified to practise in the rel-
evant area of law. A scheme may also be combined with recognition 
proceedings in other jurisdictions, for example, Chapter 15 of the US 
Bankruptcy Code.

Schemes have been used to effect a ‘balance sheet restructuring’ 
and are sometimes combined with an administration (particularly 
where there is a need for a moratorium) or a CVA that can deal with the 
operational elements of a restructuring.

Administration
A company can achieve a successful financial reorganisation without 
the need to enter into any formal insolvency procedure, although if 
creditors are not generally supportive of the restructuring process or 
do not have confidence in the company’s management it may be nec-
essary to place the company into administration. Administration is 
an alternative insolvency procedure to liquidation that allows a (nor-
mally insolvent) company to continue trading with protection from its 
creditors by way of a moratorium (see question 15). This may give the 
company sufficient breathing space to be reorganised and refinanced. 
While a company is in administration it is controlled by an administra-
tor, who will be a licensed insolvency practitioner, and to all effects and 
purposes, the directors’ powers will cease (although they will remain 
in office). There is both a court-based procedure (via an administration 
application) and an out-of-court route (for use by a holder of a qualify-
ing floating charge (QFC) or by the company or its directors) to place a 
company in administration.

The objectives of an administration are to be achieved via a water-
fall effect. The primary objective is to rescue the company as a going 
concern and only if the administrator thinks that this objective is not 
reasonably practicable, or that a better result will be achieved for the 
company’s creditors by some other means, can he or she consider 
the second or third objectives; achieving a better result for the com-
pany’s creditors as a whole than would be likely if the company were 
wound up; or realising property to make a distribution to one or more 
secured or preferential creditors. An administration may last one year 
only (unless it is renewed with the consent of the creditors for one year, 
once, or with the consent of the court for an unlimited period of time). 
The administrator can collect in and distribute the company’s assets. 
An administration can terminate either because the company is dis-
solved or because the administration is converted into a liquidation.

Note also the UK government consultation ‘A review of the cor-
porate insolvency framework’ referred to in question 1. If the UK 
government implements some of the suggested topics of reform, this 
will impact voluntary reorganisations significantly. In particular, the 
restructuring moratorium and the flexible restructuring plan will pro-
vide a new landscape to implementing voluntary reorganisations. At 
this stage, it is not yet known whether the UK government will imple-
ment some of the reforms, and, if so, how.

Involuntary reorganisations

12 What are the requirements for creditors commencing an 
involuntary reorganisation and what are the effects?

Although this is unusual, it is possible for a creditor to propose a 
scheme (but not a CVA). As a practical matter, a creditor is unlikely to 
have sufficient information to propose a satisfactory restructuring of 
the company’s affairs.

A creditor may apply for the company to be put into administra-
tion and subsequently the administrator may propose either a CVA 
or a scheme. Where the creditor is a secured creditor holding a QFC, 

the appointment of the administrator may be made following a court-
based procedure or an out-of-court route. If the creditor is unsecured, 
it must apply to court for an administration order.

The effects of the commencement of the reorganisation are dis-
cussed in question 11.

Mandatory commencement of insolvency proceedings

13 Are companies required to commence insolvency 
proceedings in particular circumstances? If proceedings  
are not commenced, what liabilities can result? What are  
the consequences if a company carries on business  
while insolvent?

There is no express duty to commence insolvency proceedings at any 
particular time on the grounds of either cash flow or balance sheet 
insolvency, although directors may commence proceedings to try to 
minimise the risk of personal liability for wrongful trading.

Under section 214 of the Insolvency Act a liquidator or an admin-
istrator can bring an action against directors, former directors and 
‘shadow directors’ for wrongful trading. A director may be held liable 
where he or she continues to trade after a time when he or she knew, 
or ought to have concluded, that there was no reasonable prospect of 
the company avoiding insolvent liquidation or administration. To avoid 
liability, once there is no reasonable prospect that a company can avoid 
going into insolvent liquidation or administration, directors must take 
every step to minimise potential loss to creditors and cannot simply 
walk away. This may involve filing for an insolvency procedure.

A consequence of carrying on business when insolvent can be 
that the court finds a director guilty under section 214. The court may 
declare that person liable to make such contribution to the company’s 
assets as the court thinks proper, the amount being compensatory 
rather than penal.

It should also be noted that special administrators, appointed 
under bank administration, building society special administration 
and investment bank special administration, can also bring an action 
for wrongful trading under section 214 of the Insolvency Act.

Doing business in reorganisations

14 Under what conditions can the debtor carry on business 
during a reorganisation? What conditions apply to the use 
or sale of the assets of the business? Is any special treatment 
given to creditors who supply goods or services after the 
filing? What are the roles of the creditors and the court in 
supervising the debtor’s business activities? What powers can 
directors and officers exercise after insolvency proceedings 
are commenced by, or against, their corporation?

A reorganisation can, and is typically, implemented outside of any for-
mal insolvency or pre-insolvency procedure. If there is a reasonable 
prospect that the company will avoid going into insolvent liquidation 
or administration, the debtor can continue to carry on business during 
a reorganisation. Note that having this reasonable prospect is not a pre-
requisite in law to carry on the business. However, in practice directors 
will be wary about continuing to trade where there is no such reason-
able prospect due to wrongful trading concerns (see question 13). They 
will be focused on ensuring that every step is taken to minimise loss to 
creditors, which often includes putting in place mechanisms to protect 
any new liabilities. If there is a consensual restructuring process, the 
creditors involved may require additional information about the com-
pany during this process and increased access to management. Other 
creditors, for example suppliers, may also change their terms of busi-
ness to afford greater protection should the reorganisation fail and the 
company subsequently go into insolvent liquidation or administration. 
If no formal insolvency proceedings have commenced, creditors who 
continue to supply goods and services during the reorganisation pro-
cess will not be subject to a particular statutory regime. Existing con-
tractual arrangements continue to apply. In a reorganisation outside a 
formal insolvency process, the directors retain their management pow-
ers and will be tasked with driving the restructuring.

A reorganisation could also be implemented via an administration 
of the debtor (or the debtor’s holding company). In administration, the 
administrator can carry on the business of the company where that is 
consistent with the purpose of the administration. To carry on the busi-
ness, the administrator will pay creditors who supply goods or services 

© Law Business Research 2016



ENGLAND & WALES Freshfields Bruckhaus Deringer

154 Getting the Deal Through – Restructuring & Insolvency 2017

to the company in administration in priority to ordinary unsecured 
creditors as expenses of the administration (otherwise the counter-
party would not be likely to continue to trade). However, debts that 
had arisen prior to the insolvency will remain a provable debt and rank 
pari passu with other unsecured creditors. Certain types of supplies are 
protected by legislation and suppliers are prevented from terminating 
their supply (regardless of contractual termination rights) where the 
company is in an insolvency process and the office holder requests the 
continued supply. As from 1 October 2015, these include public utili-
ties, such as gas and electricity as well as private suppliers of utilities, 
including supplies from a landlord to a tenant. In addition, communi-
cation services by a person whose business includes providing commu-
nication services as well as chip and PIN machines, computer hardware 
and software IT assistance connected to IT use, data storage and pro-
cessing and website hosting services are ‘protected supplies’ if the rel-
evant contract was entered into on or after 1 October 2015.

At various stages of the administration, the administrator must 
report to creditors and seek their approval for his or her proposals for 
achieving the purpose of the administration. The creditors may also 
appoint a creditors’ committee that will have a supervisory function. 
An administrator is an officer of the court and may apply to the court for 
directions on how to conduct the administration. If a creditor believes 
that the administrator is not conducting the administration properly, 
that creditor may apply to the court for relief, which could include the 
removal of the administrator.

Separately, where a creditor has been granted fixed charged secu-
rity over an asset of the company the administrator will require consent 
from the relevant fixed charge creditor or the court to release any such 
assets before such asset can be disposed of and the fixed charge credi-
tor will be entitled to the net proceeds of sale. An administrator is able 
to deal with (and sell) assets subject to a floating charge without the 
charge holder’s permission.

In a reorganisation outside a formal insolvency process, the direc-
tors retain their management powers and will be tasked with driving 
the restructuring.

If a reorganisation is implemented in the context of a formal insol-
vency process the directors’ powers will depend on the type of process. 
For example, in administration, once the administrator is appointed, 
the directors’ powers to exercise any management function, or actions 
that interfere with the administrator’s powers, cease unless prior con-
sent is given by the administrator. By contrast, in a CVA the directors 
remain in control with the assistance and supervision of the nominee 
and supervisor of the CVA.

Note also the UK government consultation ‘A review of the cor-
porate insolvency framework’ referred to in question 1. If the UK gov-
ernment implements some of the suggested topics of reform, this will 
impact how a company in financial difficulties can do business while it 
undergoes a reorganisation significantly. In particular, the restructur-
ing moratorium, rescue finance plans and designation of certain con-
tracts as essential are likely to have a significant impact.

Stays of proceedings and moratoria

15 What prohibitions against the continuation of legal 
proceedings or the enforcement of claims by creditors apply 
in liquidations and reorganisations? In what circumstances 
may creditors obtain relief from such prohibitions?

Liquidations
When a company is placed in compulsory liquidation, no action or pro-
ceeding may be started or proceeded with against the company or its 
property without the court’s permission. Permission will be refused if 
the proposed action raises issues that could be dealt with more conven-
iently and less expensively in the liquidation proceedings. However, 
this will not restrict claims made by secured creditors in respect of 
secured assets.

When a CVL or a MVL is commenced, there is no automatic 
moratorium on proceedings against the company. The liquidator or 
any creditor or member may, however, apply to the court for a stay 
on any proceedings. Such a stay will not be granted automatically, but 
will usually be granted where proceedings were commenced after the 
members’ resolution (for more details on voluntary liquidations see 
question 9).

Reorganisations
The vast majority of reorganisations take place outside of formal insol-
vency proceedings. It will be up to the company and its creditors in each 
case to negotiate a stay where this is required. This will be a purely con-
tractual negotiation. Where a stay is essential and cannot be agreed to 
contractually it may be possible to combine the reorganisation with an 
administration which then benefits from the automatic statutory mora-
torium. This may however not be desired in the context of the over-
all reorganisation.

Note also the UK government consultation ‘A review of the cor-
porate insolvency framework’ referred to in question 1. If the UK gov-
ernment implements some of the suggested topics of reform, this will 
impact the available stays and moratoria in the UK.

If the restructuring is implemented by way of a scheme of arrange-
ment and if it has the support of the majority of creditors and so has 
a reasonable chance of success, the court has in the past granted 
a temporary stay of proceedings against the company (see FMS 
Wertmanagement AÖR v Vietnam Shipbuilding Industry Group & Ors 
[2013] EWHC 1146 (Comm)) and question 11). Recently, companies 
have also used a scheme of arrangement to achieve a standstill period 
in which to progress a restructuring. Interestingly, these schemes did 
not implement the actual restructuring but simply provided the means 
to achieve a moratorium that was not obtainable without cramdown of 
creditors (see the cases of Metinvest (Re Metinvest BV [2016] EWHC 79 
(Ch)) and DTEK (Re DTEK Finance BV [2015] EWHC 1164 (Ch).

Administration can also be used to implement reorganisations 
(see question 10). An interim moratorium comes into force on the date 
when an application is made for the appointment of an administrator, 
or when notice of the intention to appoint an administrator is filed with 
the court. This interim moratorium is made final once the company has 
gone into administration. There is little difference in the extent of the 
temporary and the final moratorium. The moratorium means, among 
others, the following:
• no steps can be taken to enforce security over the company’s prop-

erty or to repossess goods in the company’s possession under any 
hire-purchase agreement without the consent of the administrator 
or the court’s permission;

• a landlord may not exercise a right of forfeiture by peaceable re-
entry in relation to premises let to the company without the con-
sent of the administrator or the court’s permission; and

• no legal process (including legal proceedings, execution, distress 
and diligence) may be instituted or continued against the com-
pany or its property without the consent of the administrator or 
the court’s permission. This would include, for example, civil or 
criminal proceedings or other proceedings of a judicial or quasi-
judicial nature.

Broadly speaking, permission will be granted if to do so is unlikely to 
impede the achievement of the purpose of the administration. The 
court will engage in a balancing exercise weighing the interests of the 
individual creditor seeking to lift the moratorium against the interests 
of the creditor body as a whole.

As an alternative to going into administration, a small company (as 
defined by section 382 of the Companies Act 2006) may obtain the pro-
tection of a 28-day moratorium while it puts together a CVA (see ques-
tion 11). Many of the features of this moratorium are similar to those 
that apply while a company is in administration. With creditor consent, 
the moratorium may be extended by up to two more months.

Post-filing credit

16 May a debtor in a liquidation or reorganisation obtain secured 
or unsecured loans or credit? What priority is given to such 
loans or credit?

A liquidator and an administrator can raise, on the security of the com-
pany’s assets, any money required. Such credit would have priority over 
ordinary unsecured creditors as an expense of the insolvency but only 
in respect of the new funds. Liquidation and administration expenses 
are also paid out of floating charge realisations in priority to payments 
to the floating charge holder (see question 33 for further detail).

However, in each case, any new loans and security will not 
take priority over pre-existing secured debt unless this is permitted 
under the terms of the pre-existing secured indebtedness and secu-
rity documents.
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In an informal restructuring, or a restructuring implemented by 
way of a scheme or a CVA, the obtaining of credit and the use of assets 
as security is a matter for agreement between the company and its 
creditors and the type of restructuring process implemented. So, for 
example, security could be released as a consequence of a scheme of 
arrangement with the support of the requisite majority of creditors, but 
as a CVA is unable to bind secured creditors without their consent, this 
would not be possible in a CVA (unless the secured creditor agrees).

Note also the UK government consultation ‘A review of the cor-
porate insolvency framework’ referred to in question 1. If the UK gov-
ernment implements some of the suggested topics of reform, this may 
impact the availability of post-filing credit significantly. One of the pro-
posals is to encourage rescue financing, meaning more options than are 
currently available are likely to be available to companies and lenders. 
The consultation sets out a number of possibilities to encourage res-
cue financing.

Set-off and netting

17 To what extent are creditors able to exercise rights of set-
off or netting in a liquidation or in a reorganisation? Can 
creditors be deprived of the right of set-off either temporarily 
or permanently?

Prior to the commencement of a formal insolvency procedure, contrac-
tual rules on set-off and netting apply. These rules could be amended 
by agreement as part of an informal reorganisation.

Insolvency set-off applies where there have been mutual dealings 
between a creditor and the company. The liquidator or administrator is 
required to take an account of what is due from each party to the other 
in respect of dealings and set off these sums. Set-off is mandatory, 
automatic and self-executing. This means that where the test is met, 
the parties have no choice and their claims are set off as a matter of 
law – it cannot be contracted out of. The effect of this is that unsecured 
creditors entitled to set-off have an advantage over other unsecured 
creditors as they will receive £ for £ rather than a diluted dividend. 
Note, however, that there are special provisions that apply to certain 
contracts in the financial markets. Insolvency set-off applies both in 
a liquidation (from the date that the liquidation takes effect) and in 
administration (but then only when the administrator has given notice 
of his or her intention to make a distribution to creditors).

Pursuant to the terms of the FCA Regulations, a close-out net-
ting provision in a security document will apply even if the collateral 
provider or collateral taker is subject to winding-up proceedings or 
reorganisation measures, unless at the time the arrangement was 
entered into or the relevant financial obligations came into existence 
the other party was or should have been aware of such winding up 
or reorganisation.

Sale of assets

18 In reorganisations and liquidations, what provisions apply 
to the sale of specific assets out of the ordinary course of 
business and to the sale of the entire business of the debtor? 
Does the purchaser acquire the assets ‘free and clear’ of 
claims or do some liabilities pass with the assets? In practice, 
does your system allow for ‘stalking horse’ bids in sale 
procedures and does your system permit credit bidding  
in sales?

Reorganisations
In practice, many reorganisations result from negotiations with credi-
tors outside of any formal insolvency or restructuring procedures. 
Consequently, the terms of the reorganisation and therefore any provi-
sions as to the sale or use of assets are subject to negotiation between 
all relevant parties and will be documented by way of contract.

Liquidations
Once a company has entered liquidation, the liquidator can sell any 
of the company’s property by public auction or private contract, 
provided the assets are beneficially owned by the company (see  
question 3). This power can be exercised in both voluntary and com-
pulsory liquidations without sanction of the court or liquidation com-
mittee. A liquidator can sell assets that are subject to floating charge 
security as if the charge did not exist but will need the consent of a 
holder of fixed charge security in order to sell this. Where such consent 

is obtained it will be a matter for negotiation as to whether the asset 
is sold free and clear of the security (with the liquidator accounting 
to the secured creditor for the purchase price) or whether the asset 
will be transferred subject to the security (which in many cases will 
not be satisfactory to a purchaser). Where a liquidator sells part or all 
of a business in liquidation, there is an exemption to the Transfer of 
Undertakings (Protection of Employment) Regulations 2006 (TUPE), 
which specifies that any dismissals by reason of the transfer will not 
automatically be unfair. This is in contrast to a sale in administration 
(see below).

Administrations
If a reorganisation occurs in the context of an administration, the 
administrator can carry on the business of the company to sell its 
assets, including secured or leased assets, where the disposal would 
be likely to promote the purposes of the administration. Where the 
assets are leased, subject to a valid ROT clause or are secured by a fixed 
(as opposed to a floating) charge, court sanction is required before an 
administrator can sell the assets without the lessor’s or chargee’s con-
sent. Where the entire business (or a line of business) is sold by the 
administrator a tool called ‘pre-pack administration’ is often used. A 
pre-pack is in essence a sale of the business or assets of an insolvent 
company by an administrator where all the preparatory work for the 
sale (ie, identifying the purchaser, negotiating the terms of the sale and 
valuing the assets (potentially but not always via a marketing process)) 
takes place before the appointment of the administrator and the sale is 
then concluded immediately after his or her appointment. Where an 
administrator sells part or all of a business in administration, he or she 
must have regard to TUPE, which stipulates that certain employment 
contracts will automatically transfer to the purchaser.

To ensure transparency in respect of pre-pack sales, the Joint 
Insolvency Committee published Statement of Insolvency Practice 
(SIP) 16. This gives guidelines to insolvency practitioners regarding 
disclosure in the context of pre-pack sales, and requires office holders 
to submit a SIP16 statement to creditors following any pre-pack under-
taken. It is important that creditors are provided with a detailed expla-
nation and justification of why a pre-packaged sale was undertaken and 
details of any marketing process and valuations obtained (or an expla-
nation of why no marketing or valuations were undertaken), so that 
they can be satisfied that the administrator has acted with due regard 
for their interest. Where a sale is to a connected party, the potential 
purchaser is encouraged to submit details of the proposed acquisition 
to a ‘prepack pool’ (a panel of insolvency experts). The pre-pack pool is 
to provide an opinion on the sale.

Although SIP16 is not legally binding, failure to comply could result 
in an administrator facing disciplinary action from his or her profes-
sional body.

‘Stalking horse’ bids and credit bidding
There is no specific legislation that either prevents or encourages 
the use of ‘stalking horse’ bids in sale procedures. How a particular 
sale process is carried out will be at the discretion of the directors or 
insolvency practitioner (as applicable), but regard needs to be had to 
the duties owed to creditors, and procedural guidance such as SIP16 
(referred to above).

Credit bidding (including where the credit bidder is the assignee 
of the original creditor) in sales is permitted, although there is also no 
specific legislation on this point. The sale will not necessarily be the 
subject matter of a court decision, indeed in most cases it will be up to 
the insolvency office holder to decide whether a particular deal is in the 
best interest of the creditors and so should be implemented.

Intellectual property assets in insolvencies

19 May an IP licensor or owner terminate the debtor’s right to 
use it when an insolvency case is opened? To what extent may 
an insolvency administrator continue to use IP rights granted 
under an agreement with the debtor? May an insolvency 
representative terminate a debtor’s agreement with a licensor 
or owner and continue to use the IP for the benefit of  
the estate?

There is no automatic right of a licensor or owner of IP to terminate 
the debtor’s right to use IP assets. Such matters will be governed by the 
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terms of the licence, for example, in particular in the event of default 
and termination provisions. Where the contractual provisions permit a 
termination, then this will be permitted under English insolvency law 
unless the supply is a protected supply (see question 13) in which case 
the supplier’s ability to terminate the contract or the supply will be sev-
erally restricted. Note also the UK government consultation ‘A review 
of the corporate insolvency framework’ referred to in question 1. An 
insolvency representative does not have power to terminate a debtor’s 
agreement with an IP licensor or owner and then continue to use the IP 
for the benefit of the estate.

Personal data in insolvencies

20 Where personal information or customer data collected by an 
insolvent company is valuable to its reorganisation, are there 
any restrictions in your country on the use of that information 
in the insolvency or its transfer to a purchaser?

A data controller is required to comply with the data protection princi-
ples set out in the Data Protection Act (the DPA) when processing any 
personal data. The first such data protection principle is that personal 
data must be processed fairly and lawfully. Where valuable customer 
data is collected by the insolvent company, it is one of the assets that 
an insolvency office holder is able to realise for the benefit of creditors. 
The DPA applies, and it is usual for an office holder to require a buyer of 
the data to comply with all the seller’s obligations under the DPA and to 
provide an indemnity to the seller and the office holder against any lia-
bility for failure to have complied. This is often supported by an agreed 
form ‘fair processing’ notice, which the buyer will be required to send 
to each customer to inform the customer that the buyer is now the data 
controller and of any new purposes for which the customer’s personal 
data will be processed by the buyer. Guidance from the Information 
Commissioner’s Office takes the view that, in the case of insolvency, a 
customer database can be sold without obtaining the customers’ prior 
consent; however, if the buyer wants to use the information for a new 
purpose, the buyer will need to get consent from each customer.

In Re Southern Pacific Personal Loans [2014] Ch 426, the English 
court held that liquidators do not constitute data controllers in their 
own right and are not personally responsible for the company’s com-
pliance with the provisions of the DPA. The liquidators instead act as 
agents for the company in taking decisions on its behalf. The liquida-
tors in that case were concerned that the insolvent company should not 
be required to continue to hold personal data in order to comply with 
data access requests made by former customers. The court agreed that, 
in principle, personal data should be destroyed as soon as possible after 
the company ceases to conduct business, provided that the company 
must retain sufficient data to comply with any outstanding data access 
requests made before the data are destroyed. The court further quali-
fied the principle by saying that liquidators must ensure that the com-
pany retains sufficient data to enable them to deal with any claims that 
may be made in the liquidation. The court held that in circumstances in 
which the liquidators had reason to anticipate the possibility of claims, 
they would be required to advertise for claims against the company and 
allow sufficient time for responses before disposing of personal data.

Rejection and disclaimer of contracts in reorganisations

21 Can a debtor undergoing a reorganisation reject or disclaim 
an unfavourable contract? Are there contracts that may not 
be rejected? What procedure is followed to reject a contract 
and what is the effect of rejection on the other party? What 
happens if a debtor breaches the contract after the insolvency 
case is opened?

In a reorganisation outside a formal insolvency process, the debtor has 
no legal right to reject or disclaim an unfavourable contract.

Administration
An administrator does not ordinarily have the power to disclaim oner-
ous property. The exception to this is that special administrators, 
appointed under bank administration, building society special admin-
istration and investment bank special administration, can disclaim 
onerous property. As a matter of law, administration does not termi-
nate contracts entered into by the company. Any termination provision 
must be expressly set out in the contract. In practice, the administrator 
may choose not to comply with contracts entered into by the company 

prior to administration. An administrator may, for example, decide that 
the return for creditors is higher if a particular contract is not complied 
with rather than if the contract continues to be complied with. This 
is – as for a solvent company – a pure commercial decision where the 
administrator will consider his or her duties to the creditors as a whole. 
Where an administrator has breached a contract that existed prior to 
the insolvency, any damages for breach will rank as a provable debt. 
Where an administrator breaches a contract entered into by him or 
her after the insolvency, damages for breach will rank as an expense of 
the administration and will therefore have ‘super priority’ (ie, be paid 
ahead of holders of floating charge security and unsecured creditors.

Liquidation
Liquidation is not a reorganisation procedure but could be used follow-
ing reorganisation if assets of the company have been sold. It is (other 
than special administration regimes) the only process in which an unfa-
vourable contract can be disclaimed. A liquidator may disclaim any 
onerous property. Onerous property is defined as any unprofitable con-
tract, and any other company property that is unsaleable, is not readily 
saleable or is such that it may give rise to a liability to pay money or per-
form any other onerous act. Property is broadly defined and it includes 
money, goods, things in action, land and every description of property 
wherever situated and also obligations and every description of inter-
est whether present or future or vested or contingent, arising out of, or 
incidental to, property. A contract may be unprofitable if it gives rise to 
prospective liabilities and imposes continuing financial obligations on 
the company that may be detrimental to the creditors. But a contract 
is not unprofitable merely because it is financially disadvantageous; it 
is the nature and cause of the disadvantage that will be the determin-
ing factor.

The liquidator cannot disclaim a completed contract. This is 
because if the company has fully performed a contract then it will have 
no prospective liabilities, which means that the contract is not onerous 
and therefore cannot be disclaimed. In addition, there are various spe-
cific types of contract in relation to financial markets that the liquidator 
cannot disclaim.

Further, in the context of property, a liquidator must disclaim 
the whole of a property (ie, he or she cannot disclaim some and keep 
the remainder).

The liquidator is not entitled to use his or her power of disclaimer 
to disturb accrued rights and liabilities – the disclaimer only terminates 
the contract as to liabilities accruing after the time of the disclaimer.

A disclaimer does not affect transfers of property to the company 
if, for example, the company bought property that is unsaleable. A dis-
claimer by the liquidator will not terminate or rescind the sale contract 
to revest the property in the vendor. Its sole effect, in the absence of 
any other interest in the property, is to vest ownership in the Crown as 
bona vacantia.

The liquidator can disclaim a contract by notice if it is unprofit-
able, or simply decline to procure its performance by the company. If 
the liquidator declines performance then (in addition to other contrac-
tual remedies the counterparty may have) it can apply for rescission of 
the contract and claim for any damages that may be awarded. In either 
case, the contract comes to an end and the solvent party is left to prove 
damages for the loss resulting from the company’s breach of contract, 
against which the company can set off the value of the other party’s 
future performance that it has been denied. No time limit is laid down 
for the exercise of the power of disclaimer. However, a counterparty 
can require a liquidator to decide whether he or she is going to disclaim 
or not. If the liquidator then does not give notice of disclaimer within  
28 days, he or she loses the right to disclaim.

A disclaimer operates so as to determine, as from the date of the 
disclaimer, the rights, interests and liabilities of the company, but does 
not affect the rights or liabilities of any other person except so far as is 
necessary for the purpose of releasing the company from any liability. 
A party aggrieved by a disclaimer can apply to the court to reverse the 
liquidator’s decision but the court will not interfere unless the liquida-
tor’s action was in bad faith or perverse. Any person suffering loss or 
damage in consequence of the operation of the disclaimer is deemed 
to be a creditor of the company and may prove for the loss or damage 
in the liquidation.

As regards a breach of a contract (which has not been disclaimed), 
the counterparty will have a claim for breach of contract and will 
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be able to prove for damages in the liquidation. Where a liquidator 
breaches a contract entered into by him or her after the insolvency, 
damages for breach will rank as an expense of the liquidation and will 
therefore have ‘super priority’, namely, be paid ahead of holders of 
floating charge security and unsecured creditors.

Arbitration processes in insolvency cases

22 How frequently is arbitration used in insolvency proceedings? 
Are there certain types of insolvency disputes that may not 
be arbitrated? Will the court allow arbitration proceedings 
to continue after an insolvency case is opened? Can disputes 
that arise in an insolvency case after the case is opened be 
arbitrated with the consent of the parties? Can the court direct 
the parties to such disputes to submit them to arbitration?

When a company is in administration, the statutory moratorium will 
apply and will prevent any legal process from being initiated or contin-
ued (see question 15). Similarly, in a compulsory liquidation a morato-
rium is in place. The courts have held that arbitration is a legal process 
and therefore caught by the moratorium. Arbitration of disputes that 
arise post-administration would be subject to the same rules (see ques-
tion 14) as regards whether the administrator or the courts would lift 
the moratorium to allow the arbitration to progress. However, where 
the office holder seeks directions from the court (ie, initiates litigation 
himself or herself, for example, in relation to a set off right) the coun-
terparty will be able to rely on the arbitration clause and force the office 
holder to arbitrate the claim instead of litigating (see Philpott & Orton 
(as joint liquidators of WGL Realisations 2010 Limited) [2015] EWHC 
1065 (Ch)).

Successful reorganisations

23 What features are mandatory in a reorganisation plan? How 
are creditors classified for purposes of a plan and how is the 
plan approved? Can a reorganisation plan release non-debtor 
parties from liability, and, if so, in what circumstances?

There are no mandatory features in an informal reorganisation; it is a 
matter for agreement between the creditors.

Scheme of arrangement
In a scheme (see question 11), there are also no mandatory features of 
the reorganisation plan. However, the scheme will need to be better 
than its alternative (most commonly an insolvency filing but a solvent 
comparator is also possible). For example, where the alternative to the 
scheme is liquidation, the scheme must offer a better result for credi-
tors than they would receive in liquidation and evidence must be pro-
vided to demonstrate this. The legislation sets out that an explanatory 
memorandum to a scheme must explain the effect of the compromise 
or arrangement and state any material interest of the directors and the 
effect of that interest of the compromise or arrangement.

The process is commenced by a court application, by either the 
company or any creditor (or, where relevant, the liquidator or admin-
istrator), for an order that a meeting of creditors be summoned. There 
are separate creditors’ meetings for each class of creditors. It is the 
responsibility of the party proposing the scheme to determine the cor-
rect classes. If incorrect class meetings are held, then the court will not 
have the jurisdiction to sanction the scheme.

The classic test for determining the constitution of classes is that a 
class should comprise ‘those persons whose rights are not so dissimi-
lar as to make it impossible for them to consult together with a view to 
their common interest’. The test for who forms a class is determined in 
accordance with the creditors’ rights under the scheme, as opposed to 
broader collateral interests. Whether a group of creditors form a single 
class depends on the analysis of:
• the rights that are to be released or varied under the scheme; and
• any rights that the scheme gives, by way of compromise or arrange-

ment, to those whose rights are to be released or varied.

In many cases, it is not possible to be certain that a particular type of 
claim constitutes a class of creditors. However, in certain cases the 
distinction is relatively clear-cut; for example, secured creditors and 
unsecured creditors will almost certainly constitute separate classes. 
When an insolvent company proposes a scheme the court will look at 
the ‘insolvency comparator’, that is, the rights that the creditors would 

have against the company in an insolvent liquidation. The rights of 
creditors under a scheme can differ from the rights a creditor would 
have if the company went into insolvent liquidation; indeed, the pur-
pose of many schemes is to produce an arrangement that differs from 
an insolvent liquidation. However, depending on the differences, this 
may have an impact on the analysis of which creditors form a separate 
class for the purposes of the scheme meeting and whether the scheme 
is fair and should be sanctioned. If the differences apply equally to 
all creditors, no question of separate classes arises. If the differences 
produce a result that affects one group of creditors differently from 
another then, subject to questions of materiality, they should form 
separate classes.

In order for any proposed compromise or arrangement put forward 
under a scheme to become binding on the creditors it must be approved 
by 75 per cent in value and the majority in number of each class of cred-
itors present and voting, and then sanctioned by the court. The scheme 
will not be sanctioned unless it is fair – that is, a scheme that an intel-
ligent and honest person, a member of the class concerned, and acting 
in respect of his or her interest might reasonably approve.

A scheme of arrangement can release non-debtor parties. The 
extent to which a scheme is capable of affecting third-party obliga-
tions depends on the extent to which those obligations can be treated 
as closely connected or ancillary to the company’s own obligations and 
whether those obligations are personal only and not proprietary. The 
court has confirmed (see Re La Seda de Barcelona [2010] EWHC 1364 
(Ch)) that, in the case of an English scheme of arrangement, guaran-
tors that are themselves not bound by the scheme of arrangement can 
have their guarantees released under the terms of the scheme.

Company voluntary arrangement
In a CVA there are also no mandatory features (although again the leg-
islation, the Insolvency Rules, sets out the matters that need to be dealt 
with in the proposal). Note that again, the CVA proposal must lead to 
a better outcome for creditors than its alternative (most commonly an 
administration or liquidation). There are no separate classes of credi-
tors in a CVA, although secured and preferential creditors cannot be 
compromised without their consent. The process for implementing a 
CVA is set out at question 11. No court sanction is required. On applica-
tion by a creditor, member or contributory the court may revoke or sus-
pend a CVA that unfairly prejudices the interests of a creditor, member 
or contributory of a company.

Potential new flexible reorganisation plan
Under the UK government consultation ‘A review of the corporate 
insolvency framework’ referred to in question 1, a flexible restructur-
ing plan is to be introduced. This may impact how successful reor-
ganisations get implemented in future. At this stage, it is not yet known 
whether the UK government will implement some of the reforms, and, 
if so, how.

Expedited reorganisations

24 Do procedures exist for expedited reorganisations?
There are no provisions for the expedition of CVAs or schemes, and 
the implementation time will depend on its complexity, although the 
majority of the time spent on the reorganisation is in negotiation with 
the creditors and in preparation of the settlement documentation. 
In relation to schemes, which are court-driven processes, the court 
has been willing to hear applications on an expedited basis and also 
to convene meetings following comparatively short notice periods 
where there is an urgent requirement to do so. If a reorganisation is 
implemented through an administration process, this can be done on 
a quick timescale using the ‘pre-pack administration’ tool (set out at  
question 18).

Unsuccessful reorganisations

25 How is a proposed reorganisation defeated and what is the 
effect of a reorganisation plan not being approved? What if 
the debtor fails to perform a plan?

A dissenting creditor can defeat a reorganisation that takes place 
outside of a formal process by refusing to take part or, where appro-
priate, by applying for the company’s liquidation (although the court 
has to exercise its discretion when making a winding-up order). The 
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consequences of a breach by the debtor of any contractual agreement 
will depend on the terms of the agreement but will usually result in the 
creditor having all his or her previous rights restored.

A proposed CVA or scheme can be defeated if it does not get the 
statutory majorities of creditors voting in favour of it (see question 11). 
Assuming that the requisite majorities vote in favour at the scheme 
meeting, a scheme will be defeated if the court refuses to sanction the 
scheme either because it does not have the jurisdiction to sanction it, 
for example because the classes are incorrectly constituted, or because 
it is unfair. A CVA will be defeated if a creditor, member or contribu-
tory brings a successful challenge on the grounds of unfair prejudice 
or material irregularity at the meetings. A CVA may also be defeated if 
there is a mismatch between the decisions taken at the creditors’ and 
the shareholders’ meetings, and a shareholder successfully applies 
to court to challenge the decision taken at the creditors’ meeting. If a 
scheme or a CVA is defeated, then unless new restructuring proposals 
can be agreed with the requisite majorities of creditors, it is likely that 
the company will be placed in administration or liquidation.

If there is default by the debtor in performing an approved plan 
in a scheme, the consequences will usually be set out in the scheme. 
Where there is a material default by the debtor in performing the terms 
of the CVA, the supervisor of the CVA is likely to issue a certificate of 
non-compliance setting out the manner in which the company has 
defaulted and the steps that the supervisor proposes to take. These 
steps will normally be set out in the CVA.

Insolvency processes

26 During an insolvency case, what notices are given to 
creditors? What meetings are held? How are meetings called? 
What information regarding the administration of the estate, 
its assets and the claims against it is available to creditors or 
creditors’ committees? What are insolvency administrators’ 
reporting obligations? May creditors pursue the estate’s 
remedies against third parties?

Notice, meetings and information and reporting obligations
The Insolvency Rules 1986 set out much of the process relating to 
each insolvency procedure. The Insolvency Rules are in the process of 
being recast. The recast is expected to enter into force in spring 2017. 
At the date of writing, the draft rules have been published but have not 
been laid before Parliament, so are still subject to change. The recast 
Insolvency Rules are not intended to be a complete overhaul of exist-
ing procedure but do provide for significant changes as regards creditor 
meetings. Physical creditor meetings are intended to be virtually abol-
ished and one of a number of different types of ‘qualifying decision pro-
cedure’ (eg, deemed decision making) is to be used. Generally, whether 
it be an administrative receivership or an administration, a compulsory 
liquidation or a CVL, the Insolvency Act provides for early notification 
of all creditors by advertisement and for creditors to make decisions.

An administrative receiver must notify creditors following appoint-
ment and currently, unless the court directs otherwise, convene a 
meeting of unsecured creditors within three months of appointment to 
report on the conduct of the administrative receivership.

Administrators must also notify creditors following their appoint-
ment. Currently, a first meeting in an administration must be held as 
soon as reasonably practicable and within 10 weeks of the administra-
tion appointment. The purpose of this meeting is to consider the pro-
posals for the company prepared by the administrator, which must be 
sent to creditors and members as soon as reasonably practicable and in 
any event within eight weeks of the administrator’s appointment. The 
administrator is required to send a progress report to the creditors, the 
courts and the registrar of companies every six months.

In a compulsory liquidation, the official receiver is automati-
cally appointed as liquidator. The official receiver must advertise his 
appointment. The official receiver may, and if one quarter in value of 
the company’s creditors request it shall, call a creditors’ meeting to 
choose a person to be appointed as liquidator instead of the official 
receiver. If the liquidator in a compulsory liquidation is not the official 
receiver, the liquidator must call a final creditors’ meeting before the 
company is dissolved.

In a CVL, currently, a first creditors’ meeting will take place shortly 
after the shareholders pass a resolution to place the company in liqui-
dation. In practice, the creditors’ meeting is likely to be on the same 

day as the shareholders’ meeting. At this meeting, the main purposes 
will be to appoint a liquidator, fix the liquidator’s remuneration and 
potentially appoint a liquidation committee. The liquidator must call 
a further creditors’ meeting generally if the liquidation lasts more than 
one year.

Proceedings against third parties
Since the relevant section of the SBEEA came into force on 1 October 
2015, a liquidator or administrator can assign certain causes of action 
(eg, an action for fraudulent or wrongful trading). The proceeds of the 
claim or assignment are not to be treated as part of the company’s net 
property, that is to say the amount of its property that would be avail-
able for the satisfaction of claims of holders of debentures secured by a 
floating charge created by the company. In addition, in liquidation any 
office holder creditor has the right under section 212 of the Insolvency 
Act to bring proceedings against any company officer or anyone 
involved in the promotion, formation or management of the company, 
in relation to the return of any money or property of the company or in 
connection with any alleged misfeasance or breach of fiduciary duty. 
Further, a ‘victim’ of a transaction defrauding creditors may com-
mence proceedings under section 423 of the Insolvency Act.

Enforcement of estate’s rights

27 If the insolvency administrator has no assets to pursue a 
claim, may the creditors pursue the estate’s remedies? If so, to 
whom do the fruits of the remedies belong?

Creditors may determine that it is in their best interests to fund the 
estate or office holder in order that a claim may be pursued by the office 
holder. Any fruits of the remedies will belong to the insolvency estate.

An insolvency office holder may also assign claims comprised in 
the company’s property at the date of the insolvency and proceedings 
which are already ongoing at the date of the insolvency. Where such a 
claim is assigned, the fruits of the remedies can also be assigned. As 
stated in question 26, since 1 October 2015 an office holder will be able 
to assign a claim that he or she is entitled to pursue by virtue of being an 
office holder. These include transaction avoidance claims and wrong-
ful trading claims. Creditors may take action themselves in the limited 
circumstances described in question 26.

Creditor representation

28 What committees can be formed (or representative counsel 
appointed) and what powers or responsibilities do they 
have? How are they selected and appointed? May they retain 
advisers and how are their expenses funded?

In restructurings outside of a formal insolvency process, traditionally 
the lenders have formed coordinating committees. These creditors 
usually consist of the largest, or the most influential, creditors. Any 
appointment is a matter of contract between the lenders and the com-
pany (who ordinarily will pay the lenders a fee for their acceptance to 
be on the coordinating committee and meet the costs of their advisers). 
More recently, there has been a shift from establishing formal coordi-
nation committees to creating more groups of ad hoc lender commit-
tees to drive a restructuring.

In a formal insolvency process (such as administration and liqui-
dation), creditors’ committees can be formed. A creditors’ committee 
usually consists of between three and five creditors that have been 
voted into the committee by the creditors. However, the role of the 
creditors’ committee varies taking into account the different natures of 
these insolvency procedures.

If a liquidation committee is appointed in either a CVL or a com-
pulsory liquidation its role is mainly supervisory and to fix the liqui-
dator’s remuneration. The liquidator has to report to the liquidation 
committee on a regular basis.

The role of a creditors’ committee in an administration is substan-
tially the same as in liquidation.

The creditors’ committee in an administrative receivership (see 
question 44) does not have a supervisory role. However, the admin-
istrative receiver must provide certain information to the credi-
tors’ committee.

Creditors’ committees appointed under the terms of the Insolvency 
Act are not permitted to retain advisers. For creditors’ committees 
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formed by way of contract in restructurings outside of formal insol-
vency processes the matter will be dealt with contractually.

Insolvency of corporate groups

29 In insolvency proceedings involving a corporate group, are 
the proceedings by the parent and its subsidiaries combined 
for administrative purposes? May the assets and liabilities 
of the companies be pooled for distribution purposes? May 
assets be transferred from an administration in your country 
to an administration in another country?

English law treats each member of a corporate group as a distinct entity 
from any of its members, other than in very specific circumstances. 
Accordingly, the assets and liabilities of companies are not combined 
into one pool for distribution in an insolvency process. As a practical 
matter, where there is a corporate group, there may be administrative 
advantages to having the same insolvency office holder appointed in 
respect of each of the companies in the group (subject to any conflicts) 
but each entity will still be treated as separate.

Assets would only properly transfer to insolvency in another coun-
try where the office holder determined that the asset did not form part 
of the company’s property. Given the administrator’s duty to ensure the 
best return to creditors, they would not consent to the transfer of such 
assets without incontrovertible evidence that this was the case or there 
was a sale of the assets for value.

Under reforms to the EC Regulation on Insolvency Proceedings 
2000 (Council Regulation (EC) No. 1346/2000) (the Recast 
Regulation) a new mechanism is introduced for a group coordination 
plan. For further detail on the Recast Regulation, refer to the chapter 
on the European Union.

Appeals

30 What are the rights of appeal from court orders made in an 
insolvency proceeding? Does an appellant have an automatic 
right of appeal or must it obtain permission to appeal? Is there 
a requirement to post security to proceed with an appeal and, 
if so, how is the amount determined?

Appeals in insolvency proceedings follow the ordinary course for 
appeals in England and Wales. Appeals of decisions made by a High 
Court judge will lie to the Civil Division of the Court of Appeal. A deci-
sion of the Court of Appeal can be appealed to the Supreme Court, the 
highest court in the UK. There is no general obligation to post secu-
rity to proceed with an appeal unless a party specifically applies for the 
court to order security for costs.

Claims

31 How is a creditor’s claim submitted and what are the time 
limits? How are claims disallowed and how does a creditor 
appeal? Are there provisions on the transfer of claims? Must 
transfers be disclosed and are there any restrictions on 
transferred claims? Can claims for contingent or unliquidated 
amounts be recognised? How are the amounts of such  
claims determined?

Generally, unsecured creditors’ claims are not submitted until the com-
pany is in liquidation. Claims can also be submitted to the administra-
tor, although court approval will be required before an administrator 
can make a distribution to unsecured creditors (unless it is a distribu-
tion from the prescribed part). All creditors submit a claim by sending 
particulars of it to the liquidator (or administrator) by way of a ‘proof of 
debt’. A creditor may make a claim in respect of a contingent or unliqui-
dated amount provided that it arises prior to the date on which the 
company went into administration or liquidation or it arises from an 
obligation to which the company may become subject after the insol-
vency by reason of any obligation incurred before the company entered 
liquidation or administration. Interest that accrued prior to the insol-
vency date can form part of the amount of the creditors’ provable debt.

Time limits may be set for receipt and processing of claims before 
interim dividends are paid. If the creditor misses the deadline he or she 
will be entitled to receive previous interim dividends (so as to ‘catch 
up’) once he or she has proved his claim. Once the office holder has 
realised all the company’s assets he or she will give notice of his or her 
intention to declare a final dividend.

The liquidator (or administrator) may reject a proof in whole or in 
part but must provide reasons to the creditors. A creditor may appeal 
to the court against a rejection within 21 days of receiving notice of it.

Claims trading
There are no specific provisions dealing with the purchase, sale or 
transfer of claims against the debtor and no prescribed forms for noti-
fying the insolvency office holder of the trade. If a third party acquires a 
claim at a discount it will be able to prove for the face value of the claim 
(the discount is simply a matter between the creditor selling the claim 
and the acquirer). However, a creditor will not be able to circumvent 
the automatic and self-executing rules on insolvency set off once it is 
triggered. Therefore, where set off applies (see question 17), a party will 
only be able to sell its net balance. In large and complex insolvencies, 
such as MF Global, the office holder may propose a protocol for notify-
ing him or her of trades.

Interest
Interest that accrued from the insolvency date can be claimed – but 
is highly subordinated. Once a company in liquidation or administra-
tion has paid all provable debts in full, the Insolvency Act provides that 
creditors with provable debts are eligible to receive interest on those 
debts for the period from the start of the insolvency process to the 
date the debt was paid. The current rate of statutory interest is either  
8 per cent per annum or the interest rate applicable under the original 
contract, the greater amount prevailing.

Modifying creditors’ rights

32 May the court change the rank of a creditor’s claim? If so, what 
are the grounds for doing so and how frequently does this 
occur?

The court does not have general jurisdiction to change the priority of 
creditors’ claims, which are determined by statute. However, where 
realisations are made from assets subject to a floating charge, an insol-
vency office holder must set aside a percentage of such realisations 
(known as the prescribed part) for distribution to unsecured creditors 
who would otherwise have ranked in priority below the holder of the 
floating charge.

Rule 4.218 of the Insolvency Rules sets out a list of winding-
up expenses and payment priority. Pursuant to section 156 of the 
Insolvency Act, the court may, in the event of the assets being insuffi-
cient to satisfy the liabilities, make an order as to the payment out of the 
assets of the expenses incurred in the liquidation in such order of pri-
ority as the court thinks just. However, the court’s power only extends 
to being able to vary the order of priority of the winding-up expenses 
set out in the aforementioned list. Rule 2.67 sets out similar provisions 
governing expenses incurred in an administration.

Priority claims

33 Apart from employee-related claims, what are the 
major privileged and priority claims in liquidations and 
reorganisations? Which have priority over secured creditors?

An office holder will apply the proceeds of the realised assets and pay 
creditors in a specified order depending upon the source of the pro-
ceeds, that is, whether they come from fixed charge realisations, float-
ing charge realisations or the realisations of uncharged assets.

Other than the costs of preserving and realising the fixed charge 
assets (including the office holder’s costs relating to those assets), there 
are no priority claims that rank ahead of secured creditors with a fixed 
charge in relation to the proceeds of sale of those assets.

Certain priority claims rank ahead of floating charge holders and 
these are paid out of the proceeds of sale of the assets secured by the 
floating charge. These priority claims are preferential debts and pay-
ments to unsecured creditors out of the ‘prescribed part’. Preferential 
debts are now split into two categories, ordinary preferential debts and 
secondary preferential debts. Ordinary preferential debts include sums 
owed to the occupational pension schemes in respect of unpaid contri-
butions and remuneration owed to employees to a set amount. Where 
relevant, they also include bank and building society deposits that 
are covered by the Financial Services Compensation Scheme (FSCS). 
Secondary preferential debts consist of the part of deposits that are not 
eligible for FSCS protection either because they exceed the cover level 
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or because they were made through a branch of an (otherwise) eligible 
credit institution located outside the EEA. Ordinary preferential debts 
rank equally amongst themselves before secondary preferential debts 
which also rank equally amongst themselves. Debts due to the govern-
ment do not form part of the categories of preferential debts.

The ‘prescribed part’ is an amount ring-fenced from the company’s 
net floating charge proceeds (up to a maximum of £600,000), which 
applies when a floating charge was granted after 15 September 2003. 
This prescribed part is available to unsecured creditors. Case law has 
clarified that a floating charge holder cannot participate in the pre-
scribed part as an unsecured creditor regarding any shortfall under its 
floating charge, as this would effectively deprive the unsecured credi-
tors of a substantial part of their already capped benefit. The only way 
in which a secured creditor could participate in the prescribed part is by 
releasing its security.

An administrator, liquidator or receiver may apply for an order that 
the cost of making a distribution to unsecured creditors would be dis-
proportionate to the benefits. However, the court will only grant such 
order in exceptional circumstances.

The costs and expenses of the liquidator or administrator are paid 
out of assets subject to a floating charge (so far as the assets of the com-
pany are insufficient), taking priority over the claims of the floating 
charge holder.

Creditors who can establish valid retention of title and other pro-
prietary claims (such as where they are beneficiaries under a trust) rank 
outside the order of insolvency claims and will, where possible and in 
accordance with certain legal rules, have their property (or its monetary 
equivalent) returned to the extent this is still possible.

Employment-related liabilities in restructurings

34 What employee claims arise where employees are terminated 
during a restructuring or liquidation? What are the 
procedures for termination?

Reorganisation
In a reorganisation outside of formal insolvency proceedings, normal 
rules applicable to employment and the termination of employment 
contracts apply.

Liquidation
In a compulsory liquidation, contracts of employment will auto-
matically terminate. Dismissals which take effect on the making of a  
winding-up order by a court involve a breach of contract by the com-
pany for which the employee is entitled to claim damages, effectively 
by means of a proof of debt in the liquidation.

In a voluntary liquidation, the entry by the employer into liquida-
tion does not automatically terminate the contracts of employment. 
Given that a liquidator only has limited powers to carry on the business 
of a company, it is likely that employment contracts will be terminated. 
An employee may have a contractual claim (eg, for wrongful dismissal) 
and a statutory right to claim for redundancy or unfair dismissal. In 
practice, any dismissal or termination of employment contract in an 
insolvency situation is most likely to be by reason of redundancy and 
hence for a potentially fair reason under employment legislation. 
Claims for unfair dismissal or redundancy will rank as ordinary unse-
cured claims in the insolvency.

Administration
Administration does not automatically terminate employment con-
tracts as a matter of law. Following appointment, administrators have 
14 days to decide whether to continue to employ individual employees. 
Failure to take positive action to dismiss will result in the automatic 
‘adoption’ of employment contracts after the expiry of the 14-day 
period and employees are then entitled to be paid ‘qualifying liabilities’ 
which include salary, holiday pay, sick pay, payments in lieu of holiday 
and contributions to occupational pension schemes. Qualifying liabili-
ties are administration expenses and payable in priority to the adminis-
trator’s remuneration.

Where contracts of employment are not adopted (and hence ter-
minated), employee claims will generally rank as unsecured claims in 
the administration, save that employees retain a preferential claim in 
respect of unpaid wages owed for the four-month period prior to the 
date of administration, capped at £800. Insolvency office holders will 

have liability for all employee PAYE and National Insurance contribu-
tions from the date of appointment.

When an administrator sells part or all of a business in administra-
tion, he or she must have regard to the TUPE, which will dictate which 
of the employees is entitled to automatically transfer to the purchaser of 
the business, such that the employee’s contract continues as if the new 
purchaser were the original employer. If a relevant employees’ contract 
is terminated, both the purchaser or the seller company (in adminis-
tration) could be potentially liable for all resulting employment claims.

Pension claims

35 What remedies exist for pension-related claims against 
employers in insolvency proceedings and what priorities 
attach to such claims?

Certain limited unpaid contributions into occupational pension 
schemes and contributions deducted from the employee’s pay are cat-
egorised as preferential debts and will rank ahead of floating charge 
holders in the event of a company’s insolvency. Where there is an 
occupational pension scheme and the employer company enters a 
formal insolvency process (eg, liquidation, administration or admin-
istrative receivership) and there is a deficiency in the scheme, then a  
section 75 debt (named after section 75 of the Pensions Act 1995) is trig-
gered immediately prior to the employer’s insolvency. The section 75  
debt is designed to provide a simple debt obligation on an employer and 
ranks as an ordinary unsecured debt in the employer’s insolvency.

If an administrator adopts any employment contracts (see question 
34), liabilities under those contracts incurred after adoption will be paid 
as an administration expense. Such liabilities include contributions to 
occupational pension schemes.

The Pension Protection Fund (PPF) provides compensation for 
defined benefit occupational pension scheme members on an employ-
er’s insolvency. The Pensions Regulator has ‘moral hazard’ or ‘anti-
avoidance’ powers to make third parties liable to provide support or 
funding to a defined benefit occupational pension scheme in certain 
circumstances. The Pensions Regulator is able to issue a contribution 
notice to an employer, or a person associated or connected with the 
employer. If transactions or reorganisations are structured for the pur-
pose of avoiding or, other than in good faith, reducing pension liabili-
ties, those involved are potentially at risk of being required to make a 
contribution into the scheme equal to the debt that would otherwise 
have been payable. The Pensions Regulator can also issue a financial 
support direction (FSD), which requires a party to put in place financial 
support (broadly, funding or guarantees) and maintain the financial 
support throughout the life of the scheme. FSDs may be issued against 
the participating employers or certain parties that are ‘connected’ or 
‘associated’ with the employer. A party might be at risk of an FSD if 
the employer participating in the scheme was a service company (ie, a 
company with accounts showing its turnover principally derived from 
providing services to other group companies) or it was insufficiently 
resourced (did not have sufficient assets to meet a prescribed percent-
age of the debt in relation to the scheme, and at that time there was a 
connected or associated person who did have sufficient resources). The 
rules governing who can be associated or connected with an employer 
are very complex, but generally all wholly owned companies in a group 
are associated, and significant shareholders (over one-third) will have 
control and so be associated with the company and its subsidiaries.

In Bloom v The Pension Regulator [2013] UKSC 52, the Supreme 
Court held that an FSD issued against a company that is already in 
administration was a provable debt as essentially, the relevant facts 
making the company susceptible to becoming the target of such direc-
tion had arisen prior to the insolvency and was thus consistent with the 
underlying regime imposing the liability.

Environmental problems and liabilities

36 In insolvency proceedings where there are environmental 
problems, who is responsible for controlling the 
environmental problem and for remediating the damage 
caused? Are any of these liabilities imposed on the insolvency 
administrator, secured or unsecured creditors, the debtor’s 
officers and directors, or on third parties?

Liability for environmental problems in insolvency proceedings can be 
found under criminal liability, civil liability and administrative liability 
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(ie, to ‘clean up’). There is a plethora of legislation both at the domes-
tic level and derived from European Union legislation that sets out 
environmental duties and responsibilities and deals with breaches of 
such duties. The three significant areas of environmental protection in 
the UK are: (i) the contaminated land regime (with the Environmental 
Protection Act 1990); (ii) the environmental permitting regime (with 
the Environmental Permitting (England and Wales) Regulations 
2010); and (iii) the water pollution regime (with the Water Resources 
Act 1991). A company’s environmental liabilities (including health and 
safety related liabilities) will continue regardless of whether the com-
pany is solvent or in an insolvency process.

A debtor’s officers and directors are liable for the full range of envi-
ronmental legislation that governs the respective debtor’s business. 
Depending on the legislation, liability can attach to the debtor com-
pany and to directors and officers personally. Generally, the prosecutor 
would need to prove that the individual director or officer knowingly 
caused or permitted the offence.

Ordinarily, insolvency office holders should not incur liability for 
offences or torts committed by the debtor prior to the insolvency and 
any fines, etc, issued prior to the insolvency would rank as an unsecured 
debt. Following the insolvency, the office holder will be acting in a man-
agement role similar to that of directors and will be subject to the duties 
(and potential liabilities) which go with that role. One potential risk for 
an office holder is to be required to clean up contaminated land. Should 
fines or clean-up costs be imposed when a company is in insolvency 
such costs may still rank as a provable debt (if they can be attributed 
to steps taken prior to the insolvency). Alternatively, such costs could 
rank as expenses of the insolvency if they are attributable to something 
done during the period after insolvency. This will be a matter of fact in 
each case. Whether an insolvency office holder would be held person-
ally responsible will depend on the particular statute under which the 
offence is committed and the office holder’s conduct. For example, the 
Environmental Protection Act 1990, dealing with contaminated land, 
includes a specific protection for insolvency office holders and specifies 
that no personal liability will attach to them for remedial costs unless 
a substance was present on the contaminated land as a result of any 
act done or omission made by the office holder that it was unreason-
able for a person acting in that capacity to do or make. This exclusion is, 
however, not set out as regards other forms of liability (not in relation to 
contaminated land) where office holders could therefore in theory still 
be at risk of personal liability.

A liquidator can disclaim onerous property (see question 21) and 
therefore will be able to disclaim contaminated land and therefore 
avoid liability following the disclaimer becoming effective.

A secured creditor could become liable for environmental issues if 
it enforces a mortgage and becomes a mortgagee in possession. Under 
environmental legislation, a mortgagee in possession is an ‘owner’ and 
therefore liability could attach. In relation to an unsecured creditor, it is 
difficult to see how he or she could become liable (unless he or she acts 
in a different capacity to that of unsecured creditor).

A third party may be liable for environmental liabilities where for 
example it caused the environmental damage following the principle 
that the polluter pays.

Liabilities that survive insolvency proceedings

37 Do any liabilities of a debtor survive an insolvency or  
a reorganisation?

Where a debtor uses a CVA or a scheme to reorganise, the terms of the 
CVA or scheme will determine the treatment of the debtor’s liabilities 
(eg, the extent to which they are compromised and the extent to which 
they will survive).

Where a purchaser buys the assets from an insolvent debtor, lia-
bilities remain with the debtor, apart from certain employment liabili-
ties that may transfer to the purchaser in accordance with TUPE (see  
question 34).

Distributions

38 How and when are distributions made to creditors in 
liquidations and reorganisations?

In liquidations, a distribution will be made when sufficient funds are 
available to justify it. An administrator can also make distributions 
to preferential, secured and unsecured creditors (but only with the 

sanction of the court in the case of unsecured creditors unless it is a 
distribution of the prescribed part). Distributions can be made on an 
interim and a final basis. In the case of a reorganisation, the terms of 
any distribution will usually be set out in the restructuring agreement, 
the scheme or in the CVA proposals, as appropriate.

Transactions that may be annulled

39 What transactions can be annulled or set aside in liquidations 
and reorganisations and what are the grounds? What is the 
result of a transaction being annulled?

There are two main types of transaction that may be set aside by a liq-
uidator or administrator under the Insolvency Act. These are transac-
tions at an undervalue (section 238) and preferences (section 239).

A transaction at an undervalue is a transaction entered into for no 
consideration or for consideration that is significantly less than the con-
sideration provided by the company. A liquidator or administrator can 
apply to the court for an order restoring the position to that which it 
would have been in the absence of such a transaction. It is a defence 
to a claim if the company entered into the transaction in good faith for 
the purpose of carrying on the business of the company, and there were 
reasonable grounds for believing that the transaction would benefit 
the company.

A company grants a preference where it does something, or allows 
something to be done, that puts a creditor, surety or guarantor in a bet-
ter position than it would otherwise have been in if the company went 
into insolvent liquidation. The court will, however, only make an order 
restoring the position to what it would have been if the company was 
influenced by a desire to put that other person in that better position. 
This desire to prefer is assumed where the parties are ‘connected’ (as 
defined in the Insolvency Act).

The court will not make any order unless, at the time of entering 
into the transaction at an undervalue, making the preference or grant-
ing the floating charge, the company was unable to pay its debts, or 
became unable to pay its debts as a consequence of the transaction. 
Insolvency is, however, presumed in the case of a transaction at an 
undervalue entered into with a connected person.

In addition to transactions at an undervalue and preferences, 
certain floating charges will also be invalid under section 245 of the 
Insolvency Act, except to the extent of any valuable consideration 
(being money, goods or services supplied; or a discharge or reduction 
of any debt or interest). No application to court is required.

Separately, an administrator or a liquidator may apply to the court 
to set aside an extortionate credit transaction. Further, a liquidator, 
administrator or a ‘victim’ of the transaction, may challenge any trans-
action that is entered into at an undervalue where the purpose of mak-
ing the transaction was to put assets beyond the reach of a person who 
is making or may make a claim against the company (section 423 of the 
Insolvency Act).

Under English law, there are no specific legislative provisions that 
allow for transactions to be annulled as a result of a reorganisation 
(unless such reorganisation utilises an administration process).

Proceedings to annul transactions

40 Does your country use the concept of a ‘suspect period’ in 
determining whether to annul a transaction by an insolvent 
debtor? May voidable transactions be attacked by creditors 
or only by a liquidator or trustee? May they be attacked in a 
reorganisation or a suspension of payments or only in  
a liquidation?

The ‘suspect period’ for a transaction at an undervalue or a preference 
given to a connected party is the two years prior to the ‘onset of insol-
vency’. With respect to a preference given to an unconnected party, the 
suspect period is six months prior to the onset of insolvency.

The suspect period for the avoidance of floating charges is 12 
months prior to the onset of insolvency for a floating charge created 
in favour of an unconnected party and two years prior to the onset of 
insolvency for a floating charge created in favour of a connected party.

The provisions setting out what constitutes the onset of insolvency 
are detailed, but, in summary, relate to the commencement of either 
administration or liquidation proceedings. Where liquidation is pre-
ceded by an administration, the onset of insolvency is the date of com-
mencement of the administration proceedings.
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The three types of transactions outlined above can only be chal-
lenged in an administration or a liquidation, and not in any other form 
of restructuring, and the challenge can only be made by the adminis-
trator or the liquidator.

The timescale for challenging a transaction defrauding creditors is 
not limited except for the usual limitation periods unrelated to insol-
vency. A liquidator, administrator or a ‘victim’ of the transaction may 
challenge such a transaction.

Directors and officers

41 Are corporate officers and directors liable for their 
corporation’s obligations? Are they liable for pre-bankruptcy 
actions by their companies? Can they be subject to sanctions 
for other reasons?

The company’s officers and directors will not generally be personally 
liable for obligations of their corporations unless they have entered into 
personal guarantees. However, the company’s officers can be held to be 
personally liable to contribute to the company’s assets for any one of 
the following reasons:
• misfeasance or breach of any fiduciary or other duty;
• fraudulent trading: section 213 of the Insolvency Act provides that 

where it appears that any business of the company has been carried 
on with intent to defraud creditors or for any fraudulent purpose, 
the court may declare that any persons who were knowingly par-
ties to the carrying on of business in that manner are liable to con-
tribute to the company’s assets. This section goes beyond directors 
and officers and applies to anyone who has been involved in carry-
ing on the business of the company in a fraudulent manner. Actual 
dishonesty must be proved. Both a liquidator and an administrator 
can bring this action; and

• wrongful trading: section 214 of the Insolvency Act applies only to 
directors, former directors and ‘shadow directors’ and only where 
such a director continues to trade after a time when he or she knew, 
or ought to have concluded, that there was no reasonable prospect 
of the company avoiding insolvent liquidation, or insolvent admin-
istration (see also question 13).

The remedies for some of the above claims that may be brought 
against the directors are designed to be compensatory for the liabilities 
incurred by the company.

The company’s officers can also be criminally liable under sec-
tions 206 to 211 of the Insolvency Act for fraud, misconduct, falsifi-
cation of the company’s books, material omissions from statements 
and false representations. They are also liable to disqualification from 
being a director of any company for up to 15 years under the Company 
Directors Disqualification Act 1986. A director can also be disqualified 
in Great Britain if he or she has been convicted of (amongst others) an 
offence in connection with the promotion, formation, management, 
liquidation or striking off of a company outside Great Britain. Lastly, 
environmental and health and safety legislation may provide for per-
sonal liability on directors and officers.

Directors owe a duty to act in the best interests of the creditors (as 
opposed to the shareholders) in the ‘twilight period’ (ie, when a com-
pany is insolvent or on the brink of insolvency). Previously a common 
law duty, this duty now also appears in section 172(3) of the Companies 
Act 2006.

Groups of companies

42 In which circumstances can a parent or affiliated corporation 
be responsible for the liabilities of subsidiaries or affiliates?

In principle, each corporate entity has its own existence and the cor-
porate veil will only be rarely pierced so the circumstances where a 
parent or affiliated company could be liable for its subsidiaries or affili-
ates are few. There are certain, limited, exceptions to this principle, 
for example as relates the powers of the UK Pensions Regulator (see  
question 35) or in relation to certain environmental, health and safety 
or antitrust matters.

A parent company can be held liable for the acts of a subsidiary 
pursuant to the law of agency; however, there is no presumption that a 
subsidiary is the agent of the parent company. In very limited circum-
stances the English courts will permit the piercing of the corporate veil 
to allow action to be taken against those who control a company.

A parent company may also be liable for the acts of its subsidiaries 
under the torts of conspiracy and negligence. In particular, there can be 
a primary, direct duty of care on a parent company to employees (and 
potentially others) affected by the activities of a subsidiary under the 
tort of negligence. A parent could also be held liable if it is considered 
a person instructing an unfit director – this could be the case where the 
parent is taken to have exercised the requisite amount of influence over 
a director who, as a result of acting on the parent’s directions or instruc-
tions, got disqualified under the Company Directors Disqualification 
Act 1986.

A parent company could be held liable for fraudulent trading 
or, if it has acted as a shadow director, for wrongful trading under  
sections 213 and 214 of the Insolvency Act respectively.

The concept of distributing a group company’s assets pro rata with-
out regard to the specific corporate entities infringes the fundamental 
concept that each company has its own legal entity and that creditors 
are creditors of the respective company with which they have con-
tracted, and not creditors of a group. This fundamental concept will be 
lifted in cases of fraud or where there is a deliberate intention to put 
assets beyond the reach of creditors.

Insider claims

43 Are there any restrictions on claims by insiders or non-arm’s 
length creditors against their corporations in insolvency 
proceedings taken by those corporations?

There are no equitable subordination rules as such in English insol-
vency law, as is the case in certain other European jurisdictions. The 
rules for distribution of an insolvent estate are set out in the Insolvency 
Act and Insolvency Rules, and shareholders are last in the order of 
distribution in respect of their share capital, after unsecured credi-
tors have been satisfied in full. Non-arm’s length creditors will rank 
pari passu with the remainder of the unsecured creditors unless they 
have security, in which case they will rank in accordance with the secu-
rity ranking.

Creditors’ enforcement

44 Are there processes by which some or all of the assets of a 
business may be seized outside of court proceedings? How are 
these processes carried out?

A secured creditor can potentially enforce his or her security outside of 
court proceedings either by the appointment of a receiver or an admin-
istrative receiver. A receiver is appointed over specified assets charged 
by way of a fixed charge. An administrative receiver is appointed where 
the secured creditor has a charge over the whole or substantially the 
whole of the company’s assets and accordingly has wider powers to run 
the company, although his or her primary duty will be to the secured 
creditor. As a result of the Enterprise Act 2002, the use of adminis-
trative receivership has been abolished in all but certain limited cir-
cumstances for floating charges created after 15 September 2003. The 
administrative receiver, although an agent of the company, is primarily 
concerned with the recovery of sufficient assets to pay out to the deben-
ture holder. The almost inevitable consequence of the appointment 
of an administrative receiver is that the company will go into liquida-
tion as all or nearly all its assets are likely to be realised to repay the 
secured creditor.

A secured creditor with a qualifying floating charge may also 
appoint their choice of administrator (which may be done using an out-
of-court procedure).

A mortgagee may take physical possession of the property sub-
ject to the mortgage, and (where such property is not subject to con-
sumer protection legislation) such possession does not require a court 
order. Similarly, pursuant to the Financial Collateral Arrangements  
(No. 2) Regulations 2003, should the security subject to the arrange-
ment become enforceable, the parties may agree that the collateral-
taker has the right to appropriate (ie, become the absolute owner of 
the collateral). However, in certain circumstances relief from forfeiture 
may be available (and the appropriation may be set aside).
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Corporate procedures

45 Are there corporate procedures for the liquidation or 
dissolution of a corporation? How do such processes contrast 
with bankruptcy proceedings?

In addition to a members’ voluntary liquidation, a company may be 
dissolved under sections 1000 and 1003 of the Companies Act 2006, 
without the need for a formal liquidation procedure if it is dormant and 
has no assets or liabilities.

Companies that have been dissolved under these sections, as well 
as companies that have been dissolved following liquidation, may be 
restored to the Register of Companies on a court application by an 
interested party within six years of the date of dissolution. A court 
application may be made at any time for the purpose of bringing pro-
ceedings against the company for damages for personal injury.

The court will make an order for restoration if at the time of the 
dissolution the company was carrying on business or in operation, if 
(in the case of a voluntary striking off ) the company did not comply 
with the procedural requirements for dissolution or, in other cases, if 
the court considers it just to do so. A common ground to restore a com-
pany is where an asset has become available to the company (eg, a tax 
refund) that can only be claimed by the company.

Conclusion of case

46 How are liquidation and reorganisation cases formally 
concluded?

In the case of a voluntary liquidation, once the company’s affairs are 
fully wound up the liquidator must send final accounts showing how 
the liquidation has been conducted to creditors. After the account has 
been laid, the liquidator will send a copy of the account to the Registrar 
of Companies. The company is then deemed to be dissolved at the 
expiry of three months.

In the case of a compulsory liquidation, if the liquidator is not 
the official receiver, once the liquidation is complete, the liquidator 
must present his or her report of the winding up to the creditors. The 
liquidator must then notify the Registrar of Companies that the final 
meeting of creditors has been held or that the final account has been 
sent out. The company is deemed to be dissolved three months after 
the Registrar of Companies registers this notice. If the liquidator is the 
official receiver, the liquidation will end three months after the offi-
cial receiver notifies the Registrar of Companies that the liquidation is 
complete. Alternatively, if the company has insufficient assets to cover 
the costs of the liquidation and it appears to the official receiver that 
the affairs of the company do not require any further investigation, the 
official receiver may apply to the Registrar of Companies for early dis-
solution of the company in liquidation.

There are various exit routes from administration. If the objective 
of the administration is achieved, the administration must be termi-
nated. However, an administration can also be converted into a credi-
tors’ voluntary liquidation or the company could be dissolved.

CVAs, schemes and informal reconstructions, if successful, will 
end in accordance with their terms.

International cases

47 What recognition or relief is available concerning an 
insolvency proceeding in another country? How are foreign 
creditors dealt with in liquidations and reorganisations? 
Are foreign judgments or orders recognised and in what 
circumstances? Is your country a signatory to a treaty on 
international insolvency or on the recognition of foreign 
judgments? Has the UNCITRAL Model Law on Cross-Border 
Insolvency been adopted or is it under consideration in your 
country?

Recognition and assistance for foreign insolvency proceedings
There are various tools available to a foreign office holder to obtain 
recognition of the foreign insolvency proceeding in England, depend-
ing on the circumstances of the foreign proceeding: under Council 
Regulation (EC) No. 1346/2000 on Insolvency Proceedings (the EC 
Regulation); Regulation (EU) 2015/848 of the European Parliament 
and of the Council on Insolvency Proceedings (the Recast Regulation) – 
this regulation is in force at the time of writing although the majority of 
its provisions will only apply from 26 June 2017; under the Cross-Border 

Insolvency Regulations 2006 (the CBIR); under the common law; and 
under section 426 of the Insolvency Act. Following a withdrawal by 
the UK from the European Union, these options are likely to be dif-
ferent – however, much will depend on the exit negotiations and any 
replacement arrangements put in place. English proceedings may be 
required to establish the foreign office holder’s authority to deal with 
assets in England. Recognition of a foreign insolvency office holder’s 
position will, in itself, confer standing on the office holder to represent 
the foreign company in the English courts. The office holder may bring 
proceedings in the English courts in the name of the foreign company 
and, generally, administer the assets of the foreign company present 
in England.

The EC Regulation has direct effect in all member states of the 
European Union with the exception of Denmark. Under the EC 
Regulation insolvency proceedings are to be opened in the jurisdic-
tion where a debtor has his or her COMI. Such insolvency proceeding 
will then be automatically recognised as a main proceeding under the 
EC Regulation in all member states (except for Denmark). In jurisdic-
tions where a debtor has an establishment, secondary or territorial 
proceedings can be opened which again will be recognised throughout 
the European Union (save for Denmark). For further detail on the EC 
Regulation, see the European Union chapter.

The CBIR implemented the UNCITRAL Model Law on Cross-
Border Insolvency in Great Britain (ie, excluding Northern Ireland). 
The CBIR entitle a foreign insolvency representative to apply directly 
to the British courts to commence British insolvency proceedings, to 
participate in British insolvency proceedings, and to seek recognition 
and relief for foreign insolvency proceedings. Foreign proceedings will 
be recognised as ‘foreign main proceedings’ where insolvency proceed-
ings have been opened in the jurisdiction where the debtor’s COMI is 
located. Like in the EC Regulation there is a rebuttable presumption 
that a debtor’s COMI is in the place of its incorporation. If insolvency 
proceedings have been opened in a jurisdiction where the debtor has 
an establishment only the insolvency proceedings will be designated 
‘foreign non main proceedings’. Relief is automatic in the case of rec-
ognition as a foreign main proceeding and includes an automatic stay 
and discretionary in the case of a foreign non main proceeding. To the 
extent there is a conflict between a provision in the EC Regulation and 
a provision in the CBIR, the relevant provision of the EC Regulation 
will prevail.

Under the common law, English courts have traditionally pro-
moted the concept of ‘modified universalism’. Universalism is the con-
cept that insolvency proceedings in relation to a debtor should apply 
worldwide, so that there is only ever one main insolvency proceeding 
in which all creditors are entitled to participate in. ‘Modified universal-
ism’ qualifies the concept of universalism by giving local courts the dis-
cretion to evaluate the fairness of home country procedures and, where 
necessary, protect the interests of local creditors.

Section 426 of the Insolvency Act allows a ‘relevant country or ter-
ritory’ (the Channel Islands, the Isle of Man or any country or territory 
designated by the Secretary of State – mostly Commonwealth coun-
tries but with certain notable exceptions, such as India) to apply to the 
English courts for assistance. This assistance is wide-ranging and can 
include the making of an administration order.

Foreign creditors
Foreign creditors will be able to provide evidence of their claims in an 
English liquidation in the normal way. However, if there is a concur-
rent liquidation of the same company in the foreign jurisdiction, then 
a creditor proving its claim in England will only be entitled to share in 
any distribution once any amount received in the foreign proceedings 
have been taken into account. Foreign currency debts are converted 
into sterling under mandatory provisions of the Insolvency Act.

Recognition of judgments (not judgments opening insolvency 
proceedings)
Again, there are a number of tools available to obtain recognition of 
a judgment: the EC Regulation; the common law; and the Brussels 
Regulation recast (1215/2012). In addition, regard should be had to the 
Civil Procedure Rules and the different tools available to litigators in 
England to enforce a foreign judgment (such as the Foreign Judgments 
(Reciprocal Enforcement) Act 1933.
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Under the EC Regulation, judgments that concern the course and 
closure of insolvency proceedings and compositions approved by that 
court shall be recognised without further formalities. Automatic rec-
ognition is also available for judgments that derive directly from the 
insolvency proceedings and which are closely linked to them (even if 
they are handed down by another court).

The common law rule that judgments in personam are recognised 
only where a defendant is present in the foreign jurisdiction when pro-
ceedings are initiated, is a claimant or counterclaimant in the proceed-
ings or has submitted to the jurisdiction of the foreign court also applies 
in an insolvency context (see Rubin and another v Eurofinance SA and 
New Cap Reinsurance Corporation (in liquidation) and another v Grant 
and others [2012] UKSC 46).

The Brussels Regulation recast (1215/2012) came into effect on  
10 January 2015 and is in essence a revised version of Brussels 
Regulation (EC 44/2001) on the jurisdiction and the recognition 
and enforcement of judgments in civil and commercial matters. The 
Brussels Regulation recast applies to litigation commenced on or after 
10 January 2015, and judgments given in proceedings commenced on 
or after 10 January 2015. The old Brussels Regulation continues to apply 
only to judgments given (pre or post-10 January 2015) in litigation that 
was commenced pre-10 January 2015. The Brussels Regulation and its 
recast provide rules for the recognition and enforcement of foreign 
judgments of contracting states. The Brussels Regulation and its recast 
do not apply to bankruptcy proceedings relating to the winding up of 
insolvent companies or other legal persons, judicial arrangements, 
compositions and analogous proceedings.

The FCA Regulations restrict the ability of the court to recognise a 
foreign insolvency order. Regulation 15A prevents a court from making 
a recognition or enforcement order under section 426 of the Insolvency 
Act (or the common law) that would be prohibited by the regulations.

International insolvency treaties
See above. The UK is party to the EC Regulation and has adopted the 
UNCITRAL Model Law on Cross-Border Insolvency.

COMI

48 What test is used in your jurisdiction to determine the COMI 
(centre of main interests) of a debtor company or group 
of companies? Is there a test for, or any experience with, 
determining the COMI of a corporate group of companies in 
your jurisdiction?

The EC Regulation provides that main insolvency proceedings are to be 
opened in the member state which that company has its COMI. There 
is a rebuttable presumption that a company’s COMI is where its regis-
tered office is located. This is slightly modified in the EC Regulation 
recast that states that it is not possible to rely on the rebuttable pre-
sumption where a debtor has moved its COMI in the preceding three 
months. In the case of Interedil (Interedil Srl v Fallimento Interedil Srl and 

Intese Gestione Crediti SpA (C-396/09)) the European Court of Justice 
(ECJ) confirmed that COMI must be interpreted in a uniform way by 
EU member states and by reference to EU law and not national laws. 
Therefore the English courts will be bound to interpret COMI in a way 
that is consistent with the interpretation given by the ECJ.

Where a company’s registered office and place of central adminis-
tration are in the same jurisdiction, the registered office presumption 
set out in the recitals to the EC Regulation cannot be rebutted. Where 
a company’s central administration is not in the same place as its reg-
istered office, the presence of assets belonging to the debtor and the 
existence of contracts for financial exploitation of those assets in an EU 
member state, other than that in which the registered office is situated, 
are not sufficient factors to rebut the registered office presumption. 
This is unless a comprehensive assessment of all the relevant factors 
makes it possible to establish, in a manner that is ascertainable by third 
parties, that the company’s central administration is located in that 
other EU member state. Factors that have been held to be relevant to 
determine a debtor’s COMI (in addition to the rebuttable registered 
office presumption) are: location of internal accounting functions and 
treasury management, governing law of main contracts and location 
of business relations with clients, location of lenders and location of 
restructuring negotiations with creditors, location of human resources 
functions and employees as well as location of purchasing and contract 
pricing and strategic business control, location of IT systems, domicile 
of directors, location of board meetings and general supervision. The 
relevant date to determine a company’s COMI is the date when the 
request to open the proceedings is made (Re Staubitz-Scheiber (C-1/04) 
and Interedil (see above).

COMI is determined on an entity-by-entity basis.
The Model Law, as applied in the United Kingdom by virtue of the 

CBIR (see above at question 47) also uses the concept of COMI. The 
Model Law (like the EC Regulation) does not define COMI but notes 
that the concept derives from the EC Regulation.

Cross-border cooperation

49 Does your country’s system provide for recognition of 
foreign insolvency proceedings and for cooperation between 
domestic and foreign courts and domestic and foreign 
insolvency administrators in cross-border insolvencies 
and restructurings? Have courts in your country refused to 
recognise foreign proceedings or to cooperate with foreign 
courts and, if so, on what grounds?

Yes, provided certain standing requirements are met – see further in 
question 47. On occasion, courts have refused to recognise foreign pro-
ceedings. For example, Re Stanford International Bank Ltd (in liquida-
tion) [2010] EWCA Civ 137, the Court of Appeal refused to recognise a 
US receiver on the basis of its consideration of where the company had 
its COMI (using an interpretation of COMI that was consistent with 
its interpretation under the EC Regulation). Instead, the court recog-
nised the appointment of an Antiguan liquidator as foreign main pro-
ceedings. In the case of Global Distressed Alpha Fund 1 LP v PT Bakrie 
Investindo [2011] EWHC 256 (Comm), the High Court held that it had 
no power to hold that an English law guarantee was discharged by the 
guarantor’s Indonesian debt reorganisation plan. It should be noted 
that this case is very specific on its facts as the law on the discharge of 
guarantees is clear.

While not directly relevant to the laws of England and Wales, the 
Privy Council held (in a case on appeal from Bermuda) in the case of 
Singularis Holdings Ltd v PricewaterhouseCoopers (Bermuda) [2014] 
UKPC 36 that while there was a common law power to cooperate and 
assist a foreign liquidator in his or her conduct of insolvency proceed-
ings in a different jurisdiction, such power does not extend to provid-
ing a liquidator with a power that he or she did not have in his or her 
home jurisdiction.

The English courts have in recent years tended to row back from an 
earlier tendency to grant cooperation and relief based on the common 
law. As such, there is now a more limited relief available in England 
than a decade ago – despite this, where relief is possible to be granted 
under specific legislation the English courts will be willing to do so.

Update and trends

The UK has voted to leave the European Union on 23 June 2016. The 
leave vote does not immediately change the legal backdrop of the 
restructuring market. No change to the status of EU-derived law in 
the UK results directly from the leave vote or from the service of the 
article 50 notification. The UK will remain a member state until it 
concludes an agreement in relation to its withdrawal from the EU or 
the two-year article 50 notification period expires (whichever occurs 
first) (Brexit). Unless replacement legislation is given effect before 
Brexit, we expect that there will no longer be automatic recognition 
of UK insolvency proceedings in other EU member states. Reliance 
will need to be had on each member state’s domestic law – as was 
the case before the EC Regulation on Insolvency Proceedings came 
into existence in 2002. As regards recognising foreign insolvency 
proceedings, the UK already has avenues that foreign office holders 
can use to obtain recognition. While the impact of Brexit on the use 
of schemes is difficult to predict, we believe these are unlikely to be 
impacted by Brexit in a material way. This is on the assumption that 
schemes continue to be enforceable in any relevant EU member 
states. The details of Brexit consequences for the legal framework 
of the restructuring and insolvency sphere will be analysed once the 
specific terms of Brexit are known.
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Cross-border insolvency protocols and joint court hearings

50 In cross-border cases, have the courts in your country entered 
into cross-border insolvency protocols or other arrangements 
to coordinate proceedings with courts in other countries? 
Have courts in your country communicated or held joint 
hearings with courts in other countries in cross-border cases? 
If so, with which other countries?

Insolvency protocols have been used in cross-border insolvencies 
between the United Kingdom and the United States to harmonise 
proceedings, for example, in 1991 in the Maxwell Communications 
Corporation case.

In the Lehman Brothers case, it was clear that due to the volume and 
size of the claims involved, and the international dimension of the busi-
ness, international cooperation would be paramount. In 2009, Lehman 
Brothers administrators in several jurisdictions signed a protocol that 
focused on cooperation and exchange of information. Crucially, the 
English administrators did not sign the protocol. In a report to credi-
tors, the English administrators said it was not in the best interests of 
the English Lehman Brothers entity to ‘be party to or bound by such a 
broad arrangement’. Under the changes to the EC Regulation the use 
of protocols is specifically sanctioned so it remains to be seen whether 
such formal legislative blessing of the concept will result in more proto-
cols being implemented.
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Legislation

1 What legislation is applicable to insolvencies and 
reorganisations? What criteria are applied in your country to 
determine if a debtor is insolvent?

The European Union is a unique economic and political partnership 
among 28 European countries that together cover much of the continent. 
The EU was created in the aftermath of the Second World War. The first 
steps were to foster economic cooperation, the idea being that countries 
that trade with one another become economically interdependent and 
so more likely to avoid conflict. The result was the European Economic 
Community (EEC), created in 1958, and initially increasing economic 
cooperation between six countries: Belgium, Germany, France, Italy, 
Luxembourg and the Netherlands. Since then, a huge single market has 
been created and continues to develop. The following countries are cur-
rently members of the EU: Austria, Belgium, Bulgaria, Croatia, Cyprus, 
the Czech Republic, Denmark, Estonia, Finland, France, Germany, 
Greece, Hungary, Ireland, Italy, Latvia, Lithuania, Luxembourg, Malta, 
Netherlands, Poland, Portugal, Romania, Slovakia, Slovenia, Spain, 
Sweden and the United Kingdom (as at the time of writing, the UK 
remains part of the EU – see ‘Update and trends’).

At the EU level, there are a number of different legislative frame-
works in operation in the insolvency context, but by far the most 
important is the EC Regulation on Insolvency Proceedings (Council 
Regulation (EC) No. 1346/2000) (the EC Regulation). This came into 
force on 31 May 2002 and will continue in effect until 26 June 2017 when 
the majority of the provisions of the Recast to the EC Regulation (the 
Recast) (which came into force on 25 June 2015) become effective. There 
is separate legislation for more niche subject matters, such as insurance 
and credit institutions, which together complement the EC Regulation.

The EC Regulation applies to those insolvency proceedings com-
menced in the EU (except for Denmark) that are listed in Annex A to the 
EC Regulation. The EC Regulation does not seek to harmonise the sub-
stantive insolvency law of the different EU member states but aims to 
establish common rules on cross-border insolvency proceedings, based 
on principles of mutual recognition and cooperation.

It distinguishes between two types of proceedings: main insolvency 
proceedings (main proceedings) and territorial or secondary proceed-
ings. Main proceedings are opened in the courts of the member state 
within the territory of which the debtor has its ‘centre of main interests’ 
(COMI). The EC Regulation does not contain a definition of ‘COMI’ 
but the recitals to it state that the COMI should correspond to the place 
where the debtor conducts the administration of his interests on a 
regular basis and is therefore ascertainable by third parties. In the case 
of Interedil Srl v Fallimento Interedil Srl and Intese Gestione Crediti SpA 
(C-396/09) (Interedil) the European Court of Justice (ECJ) confirmed 
that COMI must be interpreted in a uniform way by EU member states 
and by reference to EU law and not national laws. Where a company’s 
registered office and place of central administration are in the same 
jurisdiction, the registered office presumption set out in the recitals 
to the EC Regulation cannot be rebutted. Where a company’s central 
administration is not in the same place as its registered office, the pres-
ence of assets belonging to the debtor and the existence of contracts 
for financial exploitation of those assets in an EU member state, other 
than that in which the registered office is situated, are not sufficient fac-
tors to rebut the registered office presumption, unless a comprehensive 

assessment of all the relevant factors makes it possible to establish, in a 
manner that is ascertainable by third parties, that the company’s central 
administration is located in that other EU member state.

The ECJ has held that the date on which a debtor’s COMI is decided 
is the date when the request to open the proceedings is made. Main pro-
ceedings will encompass all of the debtor’s assets, regardless of where 
they are situated, and will affect all of the debtor’s creditors.

Secondary and territorial proceedings can be opened in a member 
state other than the one where the debtor’s COMI is located provided 
that the debtor has an ‘establishment’ in that jurisdiction. An establish-
ment is defined in the EC Regulation as a place of operations where 
the debtor carries out a non-transitory economic activity with human 
means and goods. Secondary proceedings can only be opened once 
main proceedings have already been opened and are currently (under 
the EC Regulation) restricted to winding-up proceedings (this restric-
tion is lifted in the Recast). Territorial proceedings can be opened where 
main proceedings have not yet been opened and are not restricted to 
winding-up proceedings. The situations in which territorial proceed-
ings can be opened are, however, limited to situations in which there 
are objective factors preventing main proceedings from being opened 
or where territorial proceedings in a particular member state are 
requested by a creditor who is based in such member state or whose 
claim arises from a debtor’s establishment in that member state. In the 
event that main proceedings are opened, existing territorial proceed-
ings are converted into secondary proceedings. Both secondary and 
territorial proceedings are restricted to the assets of the debtor situated 
in the territory of that member state. The office holders in the main pro-
ceedings and the secondary proceedings have a duty to communicate 
and cooperate with each other.

The EC Regulation is confined to provisions that govern juris-
diction of insolvency proceedings and judgments that are delivered 
directly on the basis of insolvency proceedings and are closely con-
nected with such proceedings. If an action is not closely connected 
with insolvency proceedings (even if brought by an insolvency office 
holder or against an insolvent company), different regimes may apply, 
such as the Regulation on jurisdiction and the recognition and enforce-
ment of judgments in civil and commercial matters (Regulation of 
the European Parliament and the Council No. 1215/2012 (the Brussels 
Regulation) – which is a recast of Council Regulation (EC) No. 44/2001) 
and came into effect on 10 January 2015. The EC Regulation and the 
Brussels Regulation are designed to complement each other – with 
insolvency proceedings being specifically excluded from the ambit 
of the Brussels Regulation. The Brussels Regulation recast applies 
to litigation commenced on or after 10 January 2015, and judgments 
given in proceedings commenced on or after 10 January 2015. The old 
Brussels Regulation continues to apply only to judgments given (before 
or after 10 January 2015) in litigation that was commenced before  
10 January 2015. The Brussels Regulation and its recast provide rules 
for the recognition and enforcement of foreign judgments of contract-
ing states.

The Recast came into force on 25 June 2015. However, as noted 
above, the majority of its provisions will not apply until 26 June 2017. 
Although large sections of the EC Regulation have been rewritten, the 
cornerstone underpinning the EC Regulation, namely to provide a 
mechanism for who is to govern the insolvency without harmonising 
substantive insolvency law across member states, will remain. While 
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the current text will remain in force until 26 June 2017, the new text will 
be persuasive should there be any questions of interpretation.

Under the Recast, where a company’s registered office has shifted 
in the three months preceding the filing for proceedings, the rebut-
table presumption that COMI is at the same place as the company’s 
registered office will no longer apply. Instead, evidence will need to be 
provided to demonstrate where a company’s COMI is located. Another 
of the changes is to remove the requirement for secondary proceedings 
to be winding-up proceedings. The revision also bolsters the duty to 
cooperate between office holders and the insolvency courts and intro-
duces the concept of a group coordinator whose task it will be to devise 
a group coordination plan for members of a group that are in insolvency 
proceedings. The group coordination plan should recommend a com-
prehensive set of measures appropriate to an integrated approach to 
the resolution of the group members’ insolvencies and in particular is 
to contain proposals for measures to be taken in order to re-establish 
the economic performance and financial soundness of the group, set-
tle intra-group disputes and reach agreements between the insolvency 
practitioners of the insolvent group members. The group coordination 
plan must, however, not include any recommendations as to consolida-
tion of proceedings or insolvent estates. Other changes introduced by 
the Recast include a broadening of the types of proceedings that can 
constitute main proceedings, to include more pre-insolvency rescue 
processes, and the introduction of the concept of ‘synthetic’ secondary 
proceedings whereby local creditors can be protected without the need 
for secondary proceedings to be commenced.

There is no single criterion to apply to determine if a debtor is sol-
vent in the European Union, as this is a matter for each member state to 
determine. In general, some member states have a cash flow-only insol-
vency test while others have a cash flow and balance sheet test.

Courts

2 What courts are involved in the insolvency process? Are there 
restrictions on the matters that the courts may deal with?

The rules in this context vary between member states. Under the EC 
Regulation, main proceedings are to be opened by the courts of the 
member state in which the debtor has its COMI. Secondary or territo-
rial proceedings are to be opened by the courts where the debtor has an 
establishment (see question 1). Any restrictions are a matter for indi-
vidual member states.

Excluded entities and excluded assets

3 What entities are excluded from customary insolvency 
proceedings and what legislation applies to them? What assets 
are excluded from insolvency proceedings or are exempt from 
claims of creditors?

The entities that are excluded from customary insolvency proceedings, 
and the legislation applicable to such entities, differ between member 
states. However, the EC Regulation does cater for certain specific exclu-
sions under EU-level directives described in further detail below.

At the domestic level
It is common in many continental jurisdictions for customary insol-
vency proceedings not to apply to the insolvency or reorganisation of 
individuals or entities acting in a personal, non-commercial capacity 
and specific separate regimes will apply to them. By contrast in other 
jurisdictions (Germany, for example) any natural or legal person in 
those jurisdictions is subject to the customary insolvency and reorgani-
sation laws.

At the EU level
As mentioned in question 1, the EC Regulation does not apply to the 
winding up of credit institutions or insurance undertakings, which 
are instead governed by Council Directive 2001/24/EC on the reor-
ganisation and winding up of credit institutions (the Credit Institutions 
Directive), which entered into force on 5 May 2001, and Council 
Directive 2001/17/EC on the reorganisation and winding up of insur-
ance undertakings (the Insurance Undertakings Directive), which 
entered into force on 20 April 2001. As directives, each member state 
had to transpose the provisions of the directive into national law.

The Credit Institutions Directive
The aim of this directive is to facilitate reorganisations of or, if impossi-
ble, the winding up of branches of the same credit institution as a single 
legal entity. This directive makes special provision for the single reor-
ganisation or winding up of a failed credit institution within the EU to 
be commenced in the credit institution’s ‘home member state’. Unlike 
the EC Regulation, there is no scope for any independent or secondary 
proceedings. The Credit Institutions Directive had to be implemented 
by member states by 5 May 2004.

The Insurance Undertakings Directive
Like the Credit Institutions Directive, the aim of this directive is to 
ensure that there is a single set of reorganisation measures or insol-
vency proceedings for insurance undertakings with their head office in 
the EU. Again, the proceedings are to be commenced in the home mem-
ber state of the insurer. The Insurance Undertakings Directive had to be 
implemented by member states by 20 April 2003.

Public enterprises

4 What procedures are followed in the insolvency of a 
government-owned enterprise? What remedies do creditors 
of insolvent public enterprises have?

Each member state within the EU has its own provisions for the insol-
vency of a government-owned enterprise, and there is no harmonised 
system within the EU. In a number of member states, provided the 
government-owned enterprise is a private limited company, there is 
no difference in procedure compared with the insolvency of a privately 
owned entity. The insolvency of a government-owned enterprise would 
fall within the scope of the EC Regulation.

In some member states (for example, Italy) public entities are 
exempted from insolvency, or insolvent companies owned by public 
agencies are not prevented from carrying on business, or both.

Protection for large financial institutions

5 Has your country enacted legislation to deal with the financial 
difficulties of institutions that are considered ‘too big to fail’?

There have been a number of legislative initiatives (in particular after 
the onset of the financial crisis in 2008) at the EU level to attempt to 
provide more protection for large financial institutions and provide 
for a way that these could be rescued or reorganised in an orderly way. 
Set out below are the main pieces of legislation dealing with this topic. 
Various sector-based pieces of legislation complement the picture (for 
example, rules on capital requirement).

The Financial Conglomerates Directive
The directive on the supplementary supervision of credit institutions, 
insurance undertakings and investment firms in a financial conglom-
erate (Council Directive 2002/87/EC) (the Financial Conglomerates 
Directive), came into force on 11 February 2003 and introduced a pru-
dential regime for financial conglomerates moving away from a purely 
sector-based approach to regulation and looking at systemically impor-
tant institutions holistically. The directive provides for enhanced coop-
eration processes (including information sharing) between cross-sector 
and cross-border supervisors of financial conglomerates, including the 
appointment of a single lead regulator to act as coordinator and exercise 
supplementary supervision of each financial conglomerate. In addition, 
the directive sets out supplementary capital adequacy requirements for 
certain entities within a financial conglomerate as well as supplemental 
supervision of risk concentrations.

The Financial Conglomerates Directive has been amended, in par-
ticular by Council Directive 2011/89/EU, which entered into force on  
9 December 2011. Member states had to implement the majority of the 
provisions into national law by 10 June 2013.

On 22 December 2014 the Joint Committee of the European 
Supervisory Authorities published new guidelines on the convergence 
of supervisory practices relating to the consistency of supervisory coor-
dination arrangements for financial conglomerates. The guidelines aim 
to clarify and enhance cooperation between the competent authorities 
on a cross-border and cross-sectoral basis, to supplement the function-
ing of sectoral colleges where a cross-border group has been identified 
as a financial conglomerate, and to enhance the level playing field in 
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the financial market and reduce administrative burdens for firms and 
supervisory authorities.

In June 2016, the EU Commission launched a consultation on the 
performance of the Financial Conglomerates Directive within the 
framework of the regulatory fitness and performance programme. 
The consultation will inform the EU Commission’s evaluation of the 
Financial Conglomerates Directive, to assess whether the current regu-
latory framework is proportionate and fit for purpose, and delivering as 
expected considering its objective of identifying and managing risks 
that are inherent to financial conglomerates to ensure financial stabil-
ity. At the time of writing, the consultation was expected to close on  
20 September 2016.

The Single Supervisory Mechanism and the Single Resolution 
Mechanism
In response to the recent Eurozone debt crisis, the EU institutions 
agreed to establish a Single Supervisory Mechanism and a Single 
Resolution Mechanism for banks, based on the European Commission 
roadmap for the creation of an EU banking union (Banking Union). 
Banking Union applies to member states that are part of the Eurozone, 
but non-Eurozone member states can also join. As part of the initiative, 
Regulation (EU) 806/2014 (the SRM), which establishes uniform rules 
and a uniform procedure for the resolution of credit institutions and 
certain investment firms and Regulation (EU) 1024/2013 (the Single 
Supervisory Mechanism Regulation) on the policy of prudential super-
vision on credit institutions, were adopted.

The SRM creates a centralised resolution system for dealing with 
failing banks and on 31 December 2015 implemented the EU-wide Bank 
Recovery and Resolution Directive (see below for further detail) in the 
Eurozone. The regulation has direct effect and prevails over national 
law. The SRM confers special authority and powers to a new EU-level 
authority, the Single Resolution Board (the SRB). The SRB will assess 
whether an individual bank is failing, or is likely to fail, and prepare 
for that bank’s resolution by devising a resolution scheme, which will 
provide a framework for the use of resolution tools and the Single 
Resolution Fund (the SRF), which can be used, among other things, to 
fund the resolution of failing banks, or the compensation of sharehold-
ers and creditors.

The Bank Recovery and Resolution Directive
In June 2016, the EU Commission introduced a framework for the 
recovery and resolution of credit institutions and significant invest-
ment firms that are considered to be ‘too big to fail’: the Bank Recovery 
and Resolution Directive (Directive 2015/59/EU of the European 
Parliament and of the Council of 15 May 2014 (the BRRD)). The major-
ity of the provisions of the BRRD entered into force on 2 July 2014. The 
deadline for member states to adopt and publish implementing legisla-
tion and regulations was 31 December 2014.

The BRRD is aimed at providing national authorities with common 
powers and instruments to pre-empt bank and significant investment 
firm crises and to resolve any financial institution in an orderly man-
ner in the event of failure, while preserving essential bank operations 
and minimising taxpayers’ exposure to losses. The BRRD establishes a 
range of instruments to tackle potential bank or significant investment 
firm crises at three stages: preparatory and preventative, early interven-
tion, and resolution.

At the preparatory stage, the BRRD requires firms to prepare (and to 
annually update) recovery plans (also often referred to as ‘living wills’) 
and competent authorities to prepare resolution plans based on infor-
mation provided by firms. The BRRD also reinforces authorities’ super-
visory powers.

At the early intervention stage, the BRRD is intended to give pow-
ers to supervising authorities to take early action to address upcoming 
problems. Such powers include requiring a firm to implement its recov-
ery plan (living will) and replacing existing management with a spe-
cial manager.

At the resolution stage, the BRRD gives supervising authorities 
powers to ensure the continuity of essential services and to manage a 
firm’s failure in an orderly way. These tools include a sale of (part of a) 
business, the establishment of a bridge institution (a temporary trans-
fer of good assets to a publicly controlled entity), an asset separation 
(the transfer of impaired assets to an asset management vehicle) and 
a bail-in measure (the imposition of losses, with an order of seniority, 

on shareholders and unsecured creditors). The sale-of-business tool 
entails the sale of all or part of the failing entity to a private party. The 
bridge-institution tool involves selling good assets or essential func-
tions of the entity and separating them into a new bridge entity. The 
asset-separation tool entails the bad assets of the firm being put into a 
‘bad bank’ (this tool may only be used in conjunction with another reso-
lution tool to prevent the failing entity benefiting from an unfair com-
petitive advantage). The bail-in tool is effectively a process of internal 
recapitalisation, whereby, for instance, certain eligible liabilities of the 
failing entity are cancelled, written down or converted into equity, or 
the principal or outstanding amount of eligible liabilities is cancelled 
or reduced (this does not apply to certain excluded liabilities such as 
financial collateral arrangements and liabilities to employees). The aim 
of the bail-in tool is to shift the costs of a failing entity from the taxpayer 
to the creditors and shareholders. The BRRD also requires member 
states to set up a resolution fund to ensure that the resolution tools can 
be applied effectively.

The BRRD provides several safeguards to protect the position of 
shareholders and creditors of a failed entity in the event that the resolu-
tion authority decides to use resolution tools. One of these is the ‘no 
creditor worse off ’ principle. This principle means that the writedown 
or conversion of capital instruments of a failing entity, or the applica-
tion of another resolution tool on a failing entity, may not result in its 
shareholders or creditors being worse off than they would have been 
had the entity been wound up under normal insolvency proceedings. 
Compliance with this ‘no creditor worse off ’ principle is assessed after 
the completion of the resolution phase. The resolution authority must 
appoint an independent third party that will assess whether sharehold-
ers and creditors are worse off. If that is the case, then such sharehold-
ers and creditors have the right to be compensated for their losses (the 
compensation will be paid from the SRF).

In October 2015 the EU Commission issued a press release stat-
ing that it had decided to refer six member states (the Czech Republic, 
Luxembourg, the Netherlands, Poland, Romania and Sweden) to the 
ECJ over their failure to implement the BRRD into national law.

Recovery and resolution for non-banks
On 5 October 2012, the European Commission published a consulta-
tion paper on a possible recovery and resolution framework for finan-
cial institutions other than banks. The institutions concerned are 
financial market infrastructures (central counterparties and central 
securities depositaries, insurance and reinsurance firms and payment 
systems (such as TARGET2 and CHAPS)) and other non-bank entities 
such as payment institutions and electronic money institutions. The 
consultation closed in December 2012. In October 2013 the European 
Parliament passed a resolution on recovery and resolution plans for 
non-bank institutions. Among other things, the European Parliament 
urged the European Commission to prioritise recovery and resolution 
of central counterparties and of those central securities depositaries 
that are exposed to credit risk.

On 9 February 2016, then EU Commissioner Jonathan Hill gave a 
speech on priorities for an approach to resolution for central counter-
parties, stating that the EU would align work in this area with the work 
being taken forward as part of the G20 agenda. On 7 March 2016, the 
EU Commission published a list of planned initiatives for 2016, which 
envisaged that legislation on the recovery and resolution of central 
counterparties would be adopted in the fourth quarter of 2016.

Banking sector structural reform
On 29 January 2014 the Commission adopted a legislative proposal for 
a regulation on the structural reform of the banking sector. The regula-
tion is to introduce measures improving the resilience of EU credit insti-
tutions. Banks falling within the scope of the proposed regulation will 
be prohibited from conducting proprietary trading and may be required 
to separate the performance of certain risky activities from the perfor-
mance of banking activities deemed to be more socially useful, such as 
deposit-taking. On 19 June 2015, the Council of the EU agreed its stance 
for negotiations with the European Parliament in relation to the pro-
posal, stating that the proposed regulation would apply only to banks 
that are either deemed of global systemic importance or exceed certain 
thresholds in terms of trading activity or absolute size. The proposal 
has been debated both in the European Parliament’s Committee on 
Economic and Monetary Affairs (ECON Committee) and the Council 
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and has been heavily criticised. Negotiations between the Commission, 
the Council and the European Parliament will begin as soon as the 
European Parliament has determined its position.

Secured lending and credit (immoveables)

6 What principal types of security are taken on immoveable 
(real) property?

Each member state within the EU has its own provisions for the creation 
of security, both in type and procedure required (including any steps to 
perfect such security). There is no harmonised system for the creation 
of security within the EU. However, generally, in each EU member state 
it is possible to take a mortgage or fixed charge over immoveable (real) 
property and such security is capable of, and will usually cover fixtures 
and fittings relating to the immoveable (real) property. There is usually 
a registration requirement for the security to be effective.

Secured lending and credit (moveables)

7 What principal types of security are taken on moveable 
(personal) property?

As noted in question 6, each member state has its own provisions for the 
creation of security and there is no harmonised system for the taking 
of security within the EU. However, common types of security include:
• liens;
• possessory pledges;
• non-possessory pledges (in some jurisdictions, the concept of the 

pledge has been refined so that the security can exist but physical 
delivery, a characteristic normally associated with a pledge, is not 
required in order for the security to be effective);

• chattel mortgages – similar in nature to the possessory pledge;
• security assignments – an assignment of personal property to the 

secured party;
• fixed charges – providing security over a particular asset or class 

of assets;
• floating charges (or equivalent) – security over all of the assets and 

undertakings of the chargor; and
• reservation of title.

Other types of security include:
• rights of privilege granted by law;
• special liens only given to secure medium or long-term 

bank facilities;
• assignments of receivables; and
• cash collateral charges.

Effect of insolvency proceedings on security rights
The EC Regulation specifically addresses third parties’ rights in rem 
and states (article 5(1)) that the opening of insolvency proceedings in 
one EU member state will not affect the rights in rem of creditors or 
third parties in respect of tangible or intangible, moveable or immove-
able assets belonging to the debtor that are located in a member state 
other than the one in which the proceedings are commenced.

The Financial Collateral Arrangements Directive
Council Directive 2002/47/EC on financial collateral arrangements 
(the Financial Collateral Arrangements Directive) came into force on 
27 June 2002. The purpose of the Financial Collateral Arrangements 
Directive was to simplify the process of taking financial collateral across 
the EU by introducing a minimum uniform legal framework. As a direc-
tive, each member state had to transpose the provisions into national 
law by 27 December 2003. Financial collateral under the directive is 
made up of cash, financial instruments and credit claims. The direc-
tive provides for rapid and non-formalistic enforcement procedures 
designed in part to limit contagion effects in the event of default by one 
of the parties to the arrangement. Member states may not make the cre-
ation, perfection, validity, enforceability or admissibility of a financial 
collateral arrangement dependent on the performance of any formal 
act. In addition, member states have to ensure that the collateral taker 
is able to realise financial collateral in one of the following manners: if it 
concerns financial instruments, by sale or appropriation and by setting 
off their value against, or applying their value in discharge of, the rel-
evant financial obligations; if it concerns cash, by setting off the amount 
against or applying it in discharge of the relevant financial obligations; 

and if it concerns a credit claim, by sale or appropriation and by setting 
off their value against, or applying their value in discharge of, the rele-
vant financial obligations. Appropriation is possible only if this has been 
agreed in the arrangement. The directive also stipulates that certain 
insolvency provisions do not apply. Financial collateral arrangements 
may not be declared invalid or void or be reversed on the sole basis that 
they have been concluded or that the financial collateral has been pro-
vided on the day of the commencement of winding-up proceedings or 
reorganisation measures, but prior to the order or decree making that 
commencement; or in a prescribed period prior to, and defined by ref-
erence to, the commencement of such proceedings or measures or by 
reference to the making of any order or decree.

In the case of Private Equity Insurance Group v AS Swedbank 
C-156/15, following a request for a preliminary ruling from the Supreme 
Court of Latvia, Advocate General Szpunar gave an opinion on whether 
financial collateral is limited to collateral provided in securities pay-
ment and settlement systems; the proper interpretation of the require-
ment for control; and whether the collateral taker can realise financial 
collateral notwithstanding the commencement or continuation of 
winding up proceedings, thereby essentially overriding pari passu dis-
tribution to creditors.

Unsecured credit

8 What remedies are available to unsecured creditors? Are the 
processes difficult or time-consuming? Are pre-judgment 
attachments available? Do any special procedures apply to 
foreign creditors?

The treatment of unsecured creditors in an insolvency process varies 
between member states. In general, unsecured creditors in the EU have 
limited remedies against debtors because of their unsecured status. To 
have any recourse to a debtor’s assets, prior to the commencement of 
formal insolvency proceedings, a creditor would generally have to bring 
its own proceedings in a local court and obtain a judgment debt against 
the debtor, which, if not complied with, may give scope for recourse 
against the debtor’s assets themselves. The treatment of unsecured 
creditors in the context of pre-judgment attachments varies between 
member states. In many jurisdictions, it is open to creditors to obtain a 
pre-judgment attachment or freezing order over some or all of a debt-
or’s assets in order to prevent the relevant assets being dissipated pend-
ing a trial or resolution of a claim or claims. As a precaution, however, 
such an order is usually made subject to the provision of some kind of 
security or bond to protect the debtor in the event that it is later estab-
lished that the attachment or freezing order was granted incorrectly.

In many jurisdictions, however, it is open to certain creditors in 
possession of relevant rights to assert a possessory lien or other similar 
claim, which would circumvent the requirement to bring legal proceed-
ings. It is also possible in some jurisdictions for creditors to avail them-
selves of the benefit of retention of title provisions.

On 17 May 2014, Regulation (EU) 655/2014 established the 
European Account Preservation Order (EAPO). The EAPO can be used 
by a creditor to freeze some or all of the funds within any bank account 
held by a debtor located in another member state within the EU than 
that of the creditor. An EAPO operates to stop the withdrawal or trans-
fer of the funds of a bank account beyond the amount specified in the 
order. EAPOs are to be used in cross border claims as an alternative 
to other methods of preservation available in the individual member 
states. Regulation (EU) 655/2014 will apply from 18 January 2017 to 
those member states which have not opted out (the United Kingdom 
has opted out of the regime).

Voluntary liquidations

9 What are the requirements for a debtor commencing a 
voluntary liquidation case and what are the effects?

The procedure for, and effects of, a voluntary liquidation vary between 
member states. For a solvent company, the usual position for member 
states in the EU is that the members can put the company into liqui-
dation by resolving to do so through a general meeting. For an insol-
vent company, the usual position is that the directors must apply to the 
court to commence the liquidation process and the debtor is required to 
show that it is unable to pay its debts as they fall due or that its liabilities 
exceed its assets or both.
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While the rules vary between member states, in certain member 
states (for example, France) commencing a voluntary liquidation case 
will cause a moratorium to arise, preventing creditors from starting or 
continuing any proceedings against the debtor while it is in a process 
and in some jurisdictions, the debtor will be put under the control of a 
liquidator or other insolvency office holder. In some jurisdictions any 
secured creditors will have an unrestricted right to exercise their secu-
rity during this process but in others such rights are restricted or subject 
to certain conditions, depending on the type of security in question and 
the particular type of proceeding the debtor is in.

Involuntary liquidations

10 What are the requirements for creditors placing a debtor into 
involuntary liquidation and what are the effects?

The requirements for, and effects of, the involuntary liquidation pro-
cess vary between member states. Generally, in order for a creditor to 
make a successful petition for the involuntary liquidation of a debtor, 
the creditor is required to demonstrate that the debtor is unable to pay 
its debts as they fall due or that the debtor’s liabilities exceed its assets.

Voluntary reorganisations

11 What are the requirements for a debtor commencing a formal 
financial reorganisation and what are the effects?

Voluntary reorganisations can be classified as ‘insolvency proceedings’ 
under the EC Regulation, provided that the particular type of reorgani-
sation is specified in the annexes to the EC Regulation (for example,  
the sauveguard procedure in France is included in Annex A to the  
EC Regulation and therefore falls within its ambit). While the relevant 
requirements vary between member states, the general requirement is 
for the debtor to show that it is likely to become insolvent in the near 
future if steps are not taken to restructure its business and generally 
the debtor will also be required to show that there is a real expectation 
that the business can be rescued or that the attempt to reorganise the 
company and its affairs will ultimately result in a better outcome for 
its creditors.

An English law scheme of arrangement is a major exception to this 
by allowing for a ‘cram down’ of minority creditors if it is not possible 
to obtain unanimous creditor consent to proposals for reorganisation. 
Notwithstanding this, the scheme of arrangement has not been desig-
nated as an insolvency process for the purposes of the EC Regulation 
(including the Recast).

When the new text comes into force in June 2017 (see question 1) 
the scope of the EC Regulation will be expanded to include collective 
proceedings, including interim proceedings, which are based on a law 
relating to insolvency and in which, for the purpose of rescue, adjust-
ment of debt, reorganisation or liquidation, the debtor is totally or par-
tially divested of its assets and an insolvency office holder is appointed 
or the debtor’s assets and affairs are subject to the control or supervision 
by a court or a temporary stay of individual enforcement proceedings 
is granted by a court or by operation of law in order to allow for nego-
tiations between the debtor and its creditors, provided that these pro-
ceedings provide for suitable measures to protect the general body of 
creditors and are preliminary to one of the proceedings that fall within 
the scope of the EC Regulation if no agreement is reached. The scope 
will thus be expanded and allow more interim and rescue proceedings 
to be designated to fall within the scope of the EC Regulation. Each 
member state has designated which procedures fall within the scope of 
the Recast.

Voluntary reorganisations do not necessarily have to be imple-
mented through any formal restructuring procedure and therefore there 
is significant variation in terms of the prerequisites to implementation. 
Voluntary reorganisation can be implemented as a result of informal 
negotiations with creditors outside of the usual formal restructuring 
procedure; such informal arrangements will be governed by the laws 
of the relevant jurisdiction or the laws and terms of agreements being 
compromised. In some jurisdictions, however, the formal requirements 
may be relatively strict.

The effect of a debtor’s voluntary reorganisation on the debtor itself 
and its creditors varies between member states. Some potential scenar-
ios include the management remaining free to run the business or an 
administrator or other insolvency office holder being appointed.

Involuntary reorganisations

12 What are the requirements for creditors commencing an 
involuntary reorganisation and what are the effects?

While the position varies between member states, the general posi-
tion is that a creditor cannot instigate an involuntary reorganisation (as 
opposed to an involuntary liquidation; see question 10) of the debtor. 
In Germany, however, a creditors’ meeting may instruct the insolvency 
office holder to produce a reorganisation plan.

The effects of the commencement of an involuntary reorganisation 
vary between member states.

Mandatory commencement of insolvency proceedings

13 Are companies required to commence insolvency proceedings 
in particular circumstances? If proceedings  
are not commenced, what liabilities can result? What are  
the consequences if a company carries on business  
while insolvent?

The position as to whether an obligation to file for insolvency exists, at 
which point it arises and the potential liabilities that can be incurred if 
such obligation is not met varies significantly between member states. 
There is no statutory requirement in England and Wales to commence 
insolvency proceedings for example (although the potential for director 
liability for wrongful trading effectively imposes such an obligation in 
given circumstances, albeit not an express one), whereas in Germany 
there are stringent mandatory insolvency filing rules for directors 
including clear time limits.

The position on liabilities varies between member states. Where 
there is a failure to meet an obligation to file for insolvency, the poten-
tial consequences can include personal liability for losses caused by 
such failure, a fine or imprisonment for directors of the company or 
both. The consequences of carrying on business while insolvent vary 
according to each member state. In some jurisdictions, civil liability 
may attach to the directors, for example, in England for wrongful trad-
ing. In other member states a failure to file for insolvency when the rel-
evant insolvency test is met may result in criminal liability.

Doing business in reorganisations

14 Under what conditions can the debtor carry on business 
during a reorganisation? What conditions apply to the use 
or sale of the assets of the business? Is any special treatment 
given to creditors who supply goods or services after the 
filing? What are the roles of the creditors and the court in 
supervising the debtor’s business activities? What powers can 
directors and officers exercise after insolvency proceedings 
are commenced by, or against, their corporation?

The rules vary among member states. Where a reorganisation is imple-
mented under the supervision of the court a debtor will be able to carry 
on its business subject to court-imposed conditions. Depending on 
the jurisdiction and the particular process, an insolvency office holder 
could be appointed (either by the court or out of court) to run the debt-
or’s business and there will be rules specific to the relevant jurisdiction 
and process governing the way in which the office holder may run the 
business and his or her powers and duties.

The rules regarding the conditions that apply to the use or sale of 
the assets of the business vary between member states and depend on 
the type of insolvency procedure the debtor is undergoing.

In various jurisdictions creditors who supply goods or services after 
the commencement of a formal reorganisation procedure will have 
priority over other creditors (France, for example) but this will often 
depend on the specific arrangements made with those particular credi-
tors and the relevant local law.

The roles of the creditors and the court in supervising the debtor’s 
business vary between member states and depend on the particular 
insolvency process that the debtor is in. The creditors do not generally 
have a formal supervisory role in the proceedings but will often have 
voting power depending on the relevant insolvency process and the 
relative size of a creditor’s stake. In many jurisdictions an insolvency 
office holder appointed by the court will supervise the debtor’s business 
activities on the court’s behalf.
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The powers that directors and officers can exercise after insolvency 
proceedings have been commenced vary according to both the type 
of insolvency process and member state. For example, in an English 
administration process, a director may no longer exercise a manage-
ment power without the consent of the administrator. In a French safe-
guard proceeding on the other hand the directors retain management 
and control of the company.

Stays of proceedings and moratoria

15 What prohibitions against the continuation of legal 
proceedings or the enforcement of claims by creditors apply in 
liquidations and reorganisations? In what circumstances may 
creditors obtain relief from such prohibitions?

The rules on stays of proceedings and moratoria vary between member 
states. Under the EC Regulation, the effect of insolvency proceedings 
on the continuation of proceedings by individual creditors is expressly 
a matter for the law of the member state where those proceedings are 
opened. The exception to this is that the effect of insolvency proceed-
ings on a pending action relating to an asset or right where the debtor 
has been divested of that asset or right will be governed by the law of the 
member state where the relevant action is pending. Under the Recast, 
arbitration proceedings are specifically included within this exception, 
which codifies the existing position in a number of member states.

The ability may vary between local courts, and a court could 
impose a stay on transfers by the debtor of its property, a freeze on cred-
itor enforcement action and judicial proceedings against the debtor or a 
stay on other creditor rights.

The circumstances and process in which creditors may obtain relief 
from such prohibitions varies between member states.

Post-filing credit

16 May a debtor in a liquidation or reorganisation obtain secured 
or unsecured loans or credit? What priority is given to such 
loans or credit?

Post-filing credit procedures vary significantly between jurisdictions 
and the EC Regulation does not specifically address this issue.

Set-off and netting

17 To what extent are creditors able to exercise rights of set-off 
or netting in a liquidation or in a reorganisation? Can creditors 
be deprived of the right of set-off either temporarily or 
permanently?

The rules on set-off and netting in this context vary between member 
states, and the EC Regulation states that the conditions under which 
set-offs may be invoked shall be determined by the laws of the member 
state in which proceedings are opened.

Notwithstanding the variation in the rules on set-off across the EU, 
the EC Regulation does contain a specific provision relating to set-off, 
which seeks to preserve each member state’s laws on set-off, primarily 
by stating that ‘the opening of insolvency proceedings shall not affect 
the right of creditors to demand the set-off of the claims against the 
claims of the debtor, where such a set-off is permitted by the law appli-
cable to the insolvent debtor’s claim’. Contractual netting is not specifi-
cally addressed under the EC Regulation.

Sale of assets

18 In reorganisations and liquidations, what provisions apply 
to the sale of specific assets out of the ordinary course of 
business and to the sale of the entire business of the debtor? 
Does the purchaser acquire the assets ‘free and clear’ of 
claims or do some liabilities pass with the assets? In practice, 
does your system allow for ‘stalking horse’ bids in sale 
procedures and does your system permit credit bidding  
in sales?

The procedure for the sale of assets during reorganisations or liqui-
dations varies between member states. However, the EC Regulation 
provides that a disposal of an immoveable asset, a ship or an aircraft 
subject to registration in a public register, or any registered securities, in 
each case after the opening of insolvency proceedings, will be governed 

by the law of the member state where the particular asset or register 
is located.

The relevant documentation effecting the reorganisation will pro-
vide for the terms under which the assets or the whole of the business 
are disposed of.

The question of whether or not assets are purchased ‘free and clear’ 
or subject to encumbrances will depend on the relevant local legislative 
framework. The Council Directive 2001/23/EC on the approximation 
of the laws of the member states relating to the safeguarding of employ-
ees’ rights in the event of transfers of undertakings, businesses or parts 
of undertakings or businesses (the Acquired Rights Directive) aims to 
safeguard and protect the rights of employees on a ‘change of employer’ 
and provides that in certain situations where there is a transfer of a 
business, the rights and obligations under a contract of employment 
will also transfer automatically. As a directive, each member state had 
to transpose the provisions contained in the Acquired Rights Directive 
into national law. On 10 April 2015, the European Commission launched 
a public consultation at EU level, with representatives of employers and 
employees, on the possible consolidation of three EU directives on 
worker information and consultation, one of which was the Acquired 
Rights Directive. However, most responses to the consultation opposed 
a revision or recasting of the directives, arguing that the existing direc-
tives work well for both employers and workers. At the time of writing, it 
is understood that the proposed consolidation will not be going ahead.

The position on the permissibility of credit bidding in insolvency 
sale processes varies between member states.

Intellectual property assets in insolvencies

19 May an IP licensor or owner terminate the debtor’s right to 
use it when an insolvency case is opened? To what extent may 
an insolvency administrator continue to use IP rights granted 
under an agreement with the debtor? May an insolvency 
representative terminate a debtor’s agreement with a licensor 
or owner and continue to use the IP for the benefit of  
the estate?

Where the IP right is a right that has been registered (or is pending reg-
istration) at EU level, rather than on a national level (eg, a ‘Community 
trademark’ or ‘Community patent’), the EC Regulation provides that 
such a right may only be included in the debtor’s main insolvency pro-
ceedings (not in secondary or territorial proceedings, even where no 
main proceedings have commenced). The law of the member state 
where main proceedings are opened will therefore determine the insol-
vency office holder’s rights in relation to that IP right. Other IP rights 
can be included in secondary or territorial proceedings.

The rules in some jurisdictions (Italy, France and Germany, for 
example) prohibit the automatic termination of contracts upon an 
insolvency (which would include agreements containing IP rights) and 
render void any clauses purporting to achieve this effect. In other juris-
dictions (England, for example) it is possible to provide for an agree-
ment to terminate automatically on insolvency, but its validity and 
effectiveness will greatly depend on the drafting of the clause.

The rules regarding whether an insolvency office holder can con-
tinue to use IP rights granted under an agreement with the debtor vary 
between member states.

The power of an insolvency office holder to terminate an IP agree-
ment varies between member states.

The Recast specifies that for the purposes of the EC Regulation, a 
European patent with unitary effect, a Community trademark or any 
other similar right established by Union law may be included only 
in main proceedings. The Recast also states that European patents 
are treated as being situated in the member state for which they are 
granted, and copyright and related rights are treated as being situated 
in the member state where the owner has its habitual residence or reg-
istered office.

Personal data in insolvencies

20 Where personal information or customer data collected by an 
insolvent company is valuable to its reorganisation, are there 
any restrictions in your country on the use of that information 
in the insolvency or its transfer to a purchaser?

The EU rules on data protection have their origins in Directive 
95/46/EC of the European Parliament and of the Council of  
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24 October 1995 on the protection of individuals with regard to the pro-
cessing of personal data and on the free movement of such data (the 
Data Protection Directive), which has been transposed into national 
law by individual member states. As a directive, each member state had 
to transpose the provisions into national law by 24 October 1998.

A data controller is required to comply with the data protection 
principles set out in the Data Protection Directive, as transposed into 
national law, when processing any personal data. The first such data 
protection principle is that personal data must be processed fairly and 
lawfully. Where valuable customer data are collected by the insolvent 
company, it is one of the assets that an insolvency office holder is able 
to realise for the benefit of creditors. Member state data protection 
laws will apply and an office holder may require a buyer of the data to 
comply with all the seller’s obligations under those laws and to provide 
an indemnity to the seller and the office holder against any liability for 
failure to have complied. This may be supported by an agreed form ‘fair 
processing’ notice, which the buyer will be required to send to each cus-
tomer to inform the customer that the buyer is now the data controller 
and of any new purposes for which the customer’s personal data will be 
processed by the buyer.

As the Data Protection Directive sets out minimum standards to 
be transposed into national law, the Data Protection Directive has not 
been implemented consistently and there may be additional require-
ments under different member state laws. A new EU Regulation on 
data protection will apply directly in all member states from May 2018, 
at which point it will repeal the Data Protection Directive; however, 
national data protection laws on areas not covered by the Regulation 
may continue to apply.

Rejection and disclaimer of contracts in reorganisations

21 Can a debtor undergoing a reorganisation reject or disclaim 
an unfavourable contract? Are there contracts that may not 
be rejected? What procedure is followed to reject a contract 
and what is the effect of rejection on the other party? What 
happens if a debtor breaches the contract after the insolvency 
case is opened?

The rules governing the disclaimer and rejection of unfavourable con-
tracts vary between member states. In certain jurisdictions an insol-
vency office holder is permitted to disclaim onerous contracts without 
the need for a court order (for example, England) while in other juris-
dictions it may be possible to apply to the insolvency court to termi-
nate any contract where the debtor has outstanding obligations if the 
court is of the view that this constitutes a convenient outcome for 
the insolvency proceedings (for example, in Spain). Special arrange-
ments are usually in place in employment contracts and these will vary 
between jurisdictions.

The rules regarding contracts that may not be rejected and the pro-
cedure to reject a contract vary between member states.

The effects of breach of contract post-insolvency vary between 
each member state and often there is a distinction to be drawn between 
contracts entered into by the insolvency office holder (where a breach 
may result in damages with high priority ranking) or contracts entered 
into by the company prior to insolvency (where a breach may only result 
in an unsecured claim against the company).

Arbitration processes in insolvency cases

22 How frequently is arbitration used in insolvency proceedings? 
Are there certain types of insolvency disputes that may not 
be arbitrated? Will the court allow arbitration proceedings 
to continue after an insolvency case is opened? Can disputes 
that arise in an insolvency case after the case is opened be 
arbitrated with the consent of the parties? Can the court direct 
the parties to such disputes to submit them to arbitration?

The Recast specifically states that the effects of insolvency proceed-
ings on pending arbitral proceedings concerning an asset or a right that 
forms part of a debtor’s insolvency estate are to be governed solely by 
the law of the member state in which the arbitral tribunal has its seat.

The rules governing the effect of insolvency proceedings on indi-
vidual creditor proceedings vary between member states. Generally, 
the use of arbitration proceedings in EU member state insolvency pro-
ceedings is relatively limited. Once insolvency proceedings are com-
menced, the moratorium that normally arises will generally restrict 

other actions and the use of other legal processes, including arbitration 
therefore making arbitration sometimes not available as a process.

The rules governing whether arbitration proceedings can be contin-
ued differ. In England, for example, once a company enters into admin-
istration, the administrator or the court must give permission for other 
legal proceedings to be commenced or continued against the company. 
In contrast, in Germany the commencement of insolvency proceed-
ings does not lead to automatic cessation of arbitration proceedings 
(although the insolvency administrator will be the right party rather 
than the insolvent company).

Successful reorganisations

23 What features are mandatory in a reorganisation plan? How 
are creditors classified for purposes of a plan and how is the 
plan approved? Can a reorganisation plan release non-debtor 
parties from liability, and, if so, in what circumstances?

The mandatory features of a voluntary reorganisation have been cov-
ered in greater detail in question 11.

Generally, the different classifications of preferential, secured and 
unsecured creditors is used. The number and value of those creditors 
that will be required to instigate a reorganisation can range from a bare 
majority to 75 per cent.

In some jurisdictions it is possible for non-debtor parties to be 
released from liability but the rules are different in each EU mem-
ber state.

Expedited reorganisations

24 Do procedures exist for expedited reorganisations?
The procedural elements will be dictated by the law of the jurisdic-
tion where proceedings are commenced. Practically speaking, a large 
proportion of reorganisations are implemented as a result of informal 
negotiations with key creditors outside of a formal restructuring frame-
work and therefore the parties to the discussions and the particular 
circumstances of the debtor and creditor base dynamic will dictate the 
timetable. In some jurisdictions a reorganisation can be planned and 
implemented very quickly (for example, England) although no separate 
procedure is required for the expedited process. In other jurisdictions, 
a formal procedure for an expedited reorganisation exists (for exam-
ple, France).

Unsuccessful reorganisations

25 How is a proposed reorganisation defeated and what is the 
effect of a reorganisation plan not being approved? What if the 
debtor fails to perform a plan?

This is more a practical than a legal question. In general, any proposed 
reorganisation will fail if the requisite support of each of the various 
different creditor or stakeholder classes is not obtained. In some juris-
dictions the court may be willing to grant an interim stay on creditor 
actions to allow a reorganisation to be implemented.

The rules will vary between jurisdictions but the effects on the 
debtor if the reorganisation plan is not approved can be wide-ranging, 
including an agreement from key creditors to a temporary relaxation 
of the debtor’s obligations, or the debtor entering into liquidation or 
another form of insolvency process.

Insolvency processes

26 During an insolvency case, what notices are given to creditors? 
What meetings are held? How are meetings called? What 
information regarding the administration of the estate, its 
assets and the claims against it is available to creditors or 
creditors’ committees? What are insolvency administrators’ 
reporting obligations? May creditors pursue the estate’s 
remedies against third parties?

The procedural requirements of the various types of insolvency pro-
ceedings that exist in different member states (including, eg, in respect 
of notices to be provided to creditors, what meetings should be held, the 
ambit of information provided to creditors or any creditors’ committee, 
etc) vary between member states.

The EC Regulation contains specific provisions relating to the 
provision of information to creditors and the lodgement of creditors’ 
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claims in relation to insolvency proceedings covered under the EC 
Regulation. The Recast also provides for a standard claim form to be 
introduced across the EU. This will be available to any ‘foreign creditor’ 
(being a creditor having its habitual residence, domicile or registered 
office in a member state other than the member state of the opening of 
proceedings) wishing to lodge a claim (although this is not compulsory).

Once insolvency proceedings have been commenced, the office 
holder or the court must inform all known creditors in all member 
states, including in such notice necessary information on the procedure 
for making claims, the relevant time limits for making such claims and 
any penalties for late filing of claims. Creditors are notified by either 
personal notice or advertisement and a creditors’ meeting is normally 
held early on in the process.

In the majority of member states, a further meeting with creditors 
will be held to consider and approve the claims of creditors as well as a 
final meeting in which the final accounts of the debtor are approved and 
the liquidation ends. In some cases a reorganisation plan will be pre-
sented during the liquidation and a separate creditors’ meeting may be 
convened in order to discuss the plan and vote on it.

Creditors do not normally have standing to pursue any remedy 
of the debtor against third parties, however, in some jurisdictions it is 
open to creditors (normally through the creditors’ representative and 
depending on the type of insolvency process the debtor is in), to bring 
direct proceedings against former directors or shadow directors of the 
debtor in their personal capacity for losses they have incurred as a result 
of the director’s or shadow director’s conduct, as opposed to the insol-
vency office holder making such a claim on behalf of the debtor.

Whether a reorganisation plan can provide for the release of liabili-
ties owed by third parties who are not part of the debtor group will vary 
between insolvency processes and member states.

Enforcement of estate’s rights

27 If the insolvency administrator has no assets to pursue a 
claim, may the creditors pursue the estate’s remedies? If so, to 
whom do the fruits of the remedies belong?

The rules on whether creditors may pursue the remedies of a debtor’s 
estate vary between member states. In Spain, for example, where an 
insolvency office holder decides not to exercise a particular remedy 
open to him or her that is in the interests of the estate, the creditors 
may file an application to seek such a remedy. While the rules relating 
to third-party funding of litigation are different in each member state, 
often an alternative route is for the creditors to group together to pro-
vide funding for the costs of the insolvency office holder or the estate 
(as applicable) incurred in exercising the remedy, making the relevant 
claim or taking the relevant action.

Creditor representation

28 What committees can be formed (or representative counsel 
appointed) and what powers or responsibilities do they 
have? How are they selected and appointed? May they retain 
advisers and how are their expenses funded?

The rules governing creditor representation vary between member 
states. In a number of member states (England, Germany, Italy and 
Austria, for example) there will often be a creditors’ committee that 
assists and supervises the insolvency office holder in the exercise of his 
or her duties. The creditors’ committee will be appointed by the com-
petent court or by the creditors as a group directly, where permitted. If 
a creditors’ committee is formed the committee is free to retain its own 
advisers but there is no EU-wide rule as to how the costs of such advis-
ers are funded.

Insolvency of corporate groups

29 In insolvency proceedings involving a corporate group, are the 
proceedings by the parent and its subsidiaries combined for 
administrative purposes? May the assets and liabilities of the 
companies be pooled for distribution purposes? May assets 
be transferred from an administration in your country to an 
administration in another country?

Under the EC Regulation, it is possible to open main proceedings in 
relation to each individual company. There is a limited duty of coopera-
tion of office holders in the main and secondary proceedings but there 

is no express duty of insolvency office holders of main proceedings to 
cooperate where the companies are part of a corporate group. Generally 
speaking, the assessment of where a debtor’s COMI is located is applied 
on an entity-by-entity basis, and therefore different rules apply to dif-
ferent entities in respect of their insolvency proceedings, but the rules 
in some member states (Spain, for example) allow group companies to 
make joint filings for insolvency in certain circumstances.

The English decision In the matter of Nortel Networks (2009) (where 
the group operated through companies incorporated in a number of 
EU jurisdictions but the filing was made in England on the basis of an 
English COMI), recognised that the best course of action may some-
times be a coordinated approach to group insolvency. Practically speak-
ing, group insolvencies are generally managed in this way but this 
approach will only work if the companies have a common COMI, allow-
ing for the appointment of a common insolvency office holder.

As regards a creditor of a number of group entities, the English 
courts confirmed in Re Alitalia Linee Aeree Italiane SpA (2011) that a 
creditor of a company can lodge a claim in both that company’s main 
and secondary proceedings. The priority of that creditor’s ranking in 
any distribution will however differ depending on the jurisdiction of the 
relevant proceedings. There are some instances where the courts of one 
jurisdiction will consider applying the order of priority of another juris-
diction (for example, in the English case of MG Rover), but this is gener-
ally exceptional and will not happen unless there is a significant benefit 
to the administration and realisation of value. In Comité d’entreprise de 
Nortel Networks and others (2011), the ECJ ruled that, where a company 
is in both main and secondary proceedings, the courts of member states 
in which main and secondary proceedings have been opened both have 
concurrent jurisdiction to determine which of the company’s assets fall 
within the secondary proceedings. Where both courts purport to exer-
cise this jurisdiction, the first decision in time will be binding.

The rules in the context on whether assets can be transferred from 
an insolvency administration in one country to an administration in 
another vary between member states.

The fact that the EC Regulation does not currently provide for 
group insolvencies has been recognised and addressed in the Recast. 
This introduces a separate chapter dealing with the insolvency of mem-
bers of a corporate group. The chapter deals with two aspects: first, it 
increases the cooperation that is to take place between members of 
a company that are in insolvency procedures. Second, it establishes 
the concept of a group coordination plan for members of a group 
of companies.

As regards cooperation, the Recast enhances cooperation between 
insolvency office holders as well as courts supervising respective insol-
vencies. An insolvency office holder appointed over one member of 
a corporate group is to cooperate with an insolvency office holder 
appointed to another member of the same group to the extent that such 
cooperation is appropriate to facilitate the effective administration of 
the proceedings, is not incompatible with the rules applicable to such 
proceedings, and does not entail any conflict of interest. The use of 
agreements or protocols between insolvency office holders is officially 
envisaged and blessed. The intended aim of the cooperation is that 
information which may be relevant to the other proceeding is immedi-
ately communicated and that possibilities of restructuring the group are 
explored and, where such possibilities exist, these are coordinated with 
respect to the proposal and negotiation of a coordinated restructuring 
plan. In addition, an office holder appointed in insolvency proceedings 
for one member of a corporate group is given rights aimed at encourag-
ing a group-wide rescue.

As regards the group coordination plan, any insolvency office 
holder appointed over a group member of companies can request 
the court having jurisdiction of the insolvency of that group member 
to open group coordination proceedings. (Where multiple courts are 
asked to open group coordination proceedings the court first seised is 
to have jurisdiction.) The request is to be accompanied by: a proposal 
on who is to be nominated the group coordinator; an outline of the 
proposed group coordination plan; a list of the insolvency practition-
ers appointed in relation to group members and, where relevant, the 
courts involved in the insolvency proceedings of the group members; 
and an outline of the estimated costs of the proposed group coordina-
tion and an estimation of the share to be paid by each group member. 
A court seised with a request to open group coordination proceedings 
shall open these if it is satisfied that: the opening of such proceedings is 
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appropriate to facilitate the effective administration of the insolvency 
proceedings relating to the different group members; no creditor of the 
group member anticipated to participate is likely to be financially disad-
vantaged by such participation; and the proposed coordinator is eligible 
under the law of a member state to act as an insolvency practitioner. 
The proposed group coordinator may not be one of the insolvency office 
holders appointed in respect of other group members and must not 
have a conflict of interest in respect of the group members, their credi-
tors and the insolvency office holders appointed over group members. 
When opening group coordination proceedings the court must appoint 
a coordinator, decide on the outline of the coordination and decide on 
the estimation of costs and the share to be paid by each group member.

The group coordinator so appointed is to: identify and outline 
recommendations for the coordinated conduct of the insolvency pro-
ceedings; and propose a group coordination plan that recommends a 
comprehensive set of measures appropriate to an integrated approach 
to the resolution of the group members’ insolvencies. In particular, the 
plan may contain proposals for: measures to be taken in order to re-
establish the economic performance and financial soundness of the 
group; the settlement of intra-group disputes as regards intra-group 
transactions and avoidance actions; and agreements between the dif-
ferent insolvency office holders. However, the coordination plan must 
not include recommendations as to any substantive consolidation of 
proceedings or estates. The remuneration of the coordinator is to be 
‘adequate, proportional to the tasks fulfilled and reflect reasonable 
expenses’. The coordinator must also establish the final statement of 
costs and the share to be paid by each group member.

An insolvency office holder of any group member may object to 
the inclusion in the group coordination proceedings of the proceed-
ings in respect of which it has been appointed, or to the person to be 
appointed as group coordinator. National law is to dictate the approval 
requirements (if any) that an insolvency office holder will need to obtain 
to decide whether or not to participate in the group coordination plan. 
Where an office holder decides not to participate, the group coordina-
tion proceedings will not have any effect on that group member. Where 
an office holder has agreed to be part of the group coordination pro-
ceedings, he or she will need to consider the coordinator’s recommen-
dations but is not obliged to follow them or the group coordination plan 
(but would need to give reasons why he or she is not following the plan).

Appeals

30 What are the rights of appeal from court orders made in an 
insolvency proceeding? Does an appellant have an automatic 
right of appeal or must it obtain permission to appeal? Is there 
a requirement to post security to proceed with an appeal and, 
if so, how is the amount determined?

The rules governing rights of appeal vary between member states, and 
are a matter for the law of the member state where the insolvency pro-
ceedings are opened. In England, for example, court orders made in 
insolvency proceedings follow the ordinary course for appeals.

Claims

31 How is a creditor’s claim submitted and what are the time 
limits? How are claims disallowed and how does a creditor 
appeal? Are there provisions on the transfer of claims? Must 
transfers be disclosed and are there any restrictions on 
transferred claims? Can claims for contingent or unliquidated 
amounts be recognised? How are the amounts of such  
claims determined?

In certain jurisdictions the creditor’s claim is submitted to the court 
(for example, Austria, where creditors file their claims with the court, 
and these are then accepted or rejected by the insolvency office holder), 
whereas in others (England, for example) claims are submitted directly 
to the insolvency office holder for review and processing.

The rules in the majority of jurisdictions provide for reasonably 
stringent time limits applicable to the submission of claims. Failure to 
submit a claim within the prescribed time limits may, in some jurisdic-
tions, result in the debt owed to the relevant creditor or creditors being 
extinguished and any security rights lost.

In those jurisdictions where claims are submitted to the court, 
the court will generally hold a hearing to review the claims and rule 
on them. In those jurisdictions where claims are submitted to the 

insolvency office holder directly, the office holder will review, assess 
and process the claims and notify the creditors of the result.

The majority of jurisdictions allow for an appeal against the rejec-
tion of a claim, however, the requirements differ from jurisdiction 
to jurisdiction.

Under the EC Regulation, each creditor, wherever domiciled in the 
EU, has the right to assert claims against the debtor’s assets in each rel-
evant insolvency proceeding.

Typically, EU jurisdictions allow for a transfer of insolvency claims. 
The requirements vary between member states as to the necessity to 
disclose the transfer of the claim.

The rules regarding whether claims for contingent or unliquidated 
amounts can be recognised and how the amounts of such claims are 
determined vary between member states. Similarly, whether a claim 
acquired at a discount can be enforced for its full value will depend on 
the rules in member states. The question of interest accrued post-insol-
vency varies between member states and the EC Regulation does not 
address this point. In England, for example, post-insolvency interest is 
subordinated until provable debts have been paid.

Under the Recast, a single EU-wide standardised claim form is to 
be introduced. Any foreign creditor (being a creditor having its habitual 
residence, domicile or registered office in a member state other than 
the member state of the opening of proceedings) may lodge its claim 
using this standard claim form, which will indicate, among other things, 
the creditor’s name and address, the nature and amount of the claim, 
details of any interest being claimed, whether any preferential status is 
claimed, whether security in rem or a reservation of title is alleged in 
respect of a claim and whether any set-off is claimed and the amount 
net of the set-off. If a creditor lodges its claim by means other than the 
standardised claim form, the claim must contain the information that 
would be contained in the standard claim form. Claims will be able to 
be lodged in any of the official languages of the EU although the credi-
tor may be required to provide a translation into any official languages 
of the state of the opening of the proceedings or into another language 
that the member state has accepted. Each member state must indicate 
whether it accepts any official EU language other than its own for the 
purposes of accepting claims. Claims are to be lodged in the period stip-
ulated by the law of the member state of the opening of the proceed-
ings, but in the case of a foreign creditor, that period must be at least 
30 days from the publication of the opening of proceedings in the insol-
vency register of the state of opening of the proceedings.

In addition, under the Recast, where the court, insolvency office 
holder or debtor in possession has doubts in relation to a claim, he or 
she is to give the creditor the opportunity to provide additional evi-
dence on the existence and the amount of the claim.

Modifying creditors’ rights

32 May the court change the rank of a creditor’s claim? If so, what 
are the grounds for doing so and how frequently does this 
occur?

The claims that are to be lodged against a debtor’s estate and the rank-
ing of claims vary between member states and are matters for the law of 
the state where the insolvency proceedings are commenced.

The ability of the courts to vary the priority of creditor claims varies 
between member states. In England, for example, the power available 
is limited to changing the order of a specific list of insolvency expenses. 
There may be challenges to the security of a purported secured credi-
tor that, if successful, could result in a secured creditor’s claim being 
deemed to be unsecured. However, this is not strictly a reordering of 
a predefined order of distribution but a reclassification of where a par-
ticular creditor sits in that ranking, based on an assessment of the rel-
evant facts.

Priority claims

33 Apart from employee-related claims, what are the 
major privileged and priority claims in liquidations and 
reorganisations? Which have priority over secured creditors?

The majority of jurisdictions afford some measure of priority for cer-
tain tax and other governmental claims. The majority of jurisdictions 
also provide that the costs of the insolvency process and the insolvency 
office holder’s fees and expenses are paid out first. Whether these 
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claims have priority over all secured creditors, or only some, varies 
between member states.

Under the EC Regulation each creditor, wherever domiciled in the 
EU, has the right to assert claims with regard to the debtor’s assets in 
each pending insolvency proceeding (ie, in main and secondary pro-
ceedings). This right extends to each member state’s taxation and social 
security authorities but does not give these claims automatic priority 
status. A taxation authority enjoying priority status as a preferential 
creditor under its domestic laws is likely to be able to prove only as an 
ordinary unsecured creditor in proceedings in other member states.

Employment-related liabilities in restructurings

34 What employee claims arise where employees are terminated 
during a restructuring or liquidation? What are the procedures 
for termination?

The provisions for dealing with employees’ salaries during a restruc-
turing or liquidation vary between member states. Generally, most 
countries have some form of protection in place for ensuring that there 
are funds available to pay (part of ) outstanding salaries. Directive 
2008/94/EC of the European Parliament and of the Council of  
22 October 2008 on the protection of employees in the event of the 
insolvency of their employer (the Employment Insolvency Directive) 
protects employees who have a claim for unpaid remuneration against 
an employer who is in a state of insolvency. The directive requires mem-
ber states to establish guarantee institutions that guarantee payment of 
employees’ claims and, where appropriate, severance pay on termina-
tion of employment relationships. Member states are permitted to set 
ceilings on (and time limits for) the payments made by the relevant 
guarantee institution.

Some jurisdictions protect employees’ rights arising after insol-
vency proceedings have commenced, whereas others require provision 
only to be made for claims arising before proceedings were opened.

In some jurisdictions there is a requirement for a certain amount of 
money to be ring-fenced for employees or that an employee’s claim is to 
be ranked as preferential.

In addition, the Acquired Rights Directive provides that in certain 
situations where there is a transfer of a business, the rights and obliga-
tions under a contract of employment will also transfer automatically 
(see question 18). This can mean that the employee claims (even for 
back pay) transfer to the (presumably solvent) transferee/purchaser 
and so are reflected in a lower price paid for the relevant business 
(and so with less assets available for other creditors). However, where 
the transfer takes place during insolvency proceedings that have been 
opened in relation to a transferor but not ‘with a view to the liquida-
tion of the assets of the transferor’, and provided that such proceed-
ings are under the supervision of a competent public authority (which 
may be an insolvency office holder determined by national law), mem-
ber states may provide that the transferor’s debts arising from any 
contracts of employment or employment relationships and payable 
before the transfer or before the opening of the insolvency proceedings 
shall not be transferred to the transferee, provided that such proceed-
ings give rise to protection for employees equivalent to that set out in 
the Employment Insolvency Directive. This is the approach taken in 
England and Wales, for example.

If the insolvency proceedings have been opened ‘with a view to 
the liquidation of the assets of the transferor’, the Acquired Rights 
Directive allows member states to exclude employee liabilities from 
transferring altogether.

Pension claims

35 What remedies exist for pension-related claims against 
employers in insolvency proceedings and what priorities 
attach to such claims?

The provisions for dealing with pension-related claims against employ-
ers in insolvency proceedings vary among member states. Member 
states have very different approaches to pensions, regardless of whether 
they are internal to the company or guaranteed by a third-party insurer 
(for example, in Germany). In the latter case the insolvency of the 
employer company should not therefore affect the protection of the 
pension fund. Some jurisdictions include pension liabilities as prefer-
ential claims, in others in the absence of any special circumstances, 
pension-related claims rank as an unsecured debt. Other jurisdictions 

deal with pensions by way of a statutory guaranteed fund (for example, 
Germany). There is no EU-wide regulation on how a pension deficit 
(whether it is an actuarial deficit or unpaid pension contributions) is to 
be treated in the ranking of insolvency claims.

The Employment Insolvency Directive requires member states to 
ensure that necessary measures are taken to protect the interests of 
employees and previous employees in respect of rights conferring on 
them immediate or prospective entitlement to benefits under supple-
mentary occupational or inter-occupational pension schemes outside 
the national statutory social security schemes. The interpretation of 
this requirement has been considered by the ECJ in the cases of Robins 
v Secretary of State for Work and Pensions (C-278/05) and Hogan v The 
Minister for Social and Family Affairs, Ireland and the Attorney General 
(C-398/11). These cases confirm that the Employment Insolvency 
Directive does not necessarily require accrued pension rights to be 
funded by member states themselves or to be funded in full, but does 
seem to require that employees and former employees must receive no 
less than 50 per cent of their accrued old-age benefits where both the 
employer and pension scheme are insolvent. The amount of any state 
pension to which an employee or former employee is entitled cannot be 
taken into account when calculating what proportion of their accrued 
old-age benefits they should receive under the Employment Insolvency 
Directive. The Court of Appeal in England and Wales recently made 
a reference to the ECJ on whether the limits under the UK statu-
tory Pension Protection Fund (PPF) comply with the requirements of  
article 8, given that the PPF includes a cap on compensation that can 
result in some cases in it being much less than 49 per cent (Hampshire v 
PPF [2016] EWCA Civ 786).

Environmental problems and liabilities

36 In insolvency proceedings where there are environmental 
problems, who is responsible for controlling the 
environmental problem and for remediating the damage 
caused? Are any of these liabilities imposed on the insolvency 
administrator, secured or unsecured creditors, the debtor’s 
officers and directors, or on third parties?

Much of individual member state law in respect of environmental 
liabilities is derived from EU legislation. The EU has a designated 
environmental policy set out in articles 191 to 193 of the Treaty on the 
Functioning of the European Union. EU policy is based on the precau-
tionary principle and on the principles that preventive action should be 
taken, that environmental damage should as a priority be rectified at 
source and that the polluter should pay.

Most EU environmental legislation centres on the concept of  
placing liability on the ‘operator’ of a particular plant. EC Directive 
2008/1/EC concerning integrated pollution prevention and control 
provides for the imposition of obligations for compliance with its sub-
stantive provisions on the ‘operator’ being any natural or legal person 
who operates or controls the installation or whether this is provided 
for in national legislation to whom decisive economic power over the 
technical functioning of the installation has been delegated. Directive 
2000/76/EC on the incineration of waste, Directive 1999/13/EC on 
the limitation of emissions of volatile organic compounds because 
of the use of organic solvents in certain activities and installations, 
and, with slight modifications, Directive 96/82/EC on the con-
trol of major accident hazards involving dangerous substances and  
Directive 1999/31/EC on the landfill of waste all use the concept of 
placing liability on the operator. Under Directive 2004/35/EC on envi-
ronmental liability with regard to the prevention and remedying of 
environmental damage, provision is made for non criminal liability for 
clean-up costs. This directive also requires member states to take meas-
ures to encourage the use by operators of appropriate insurance or other 
forms of financial security and the development of financial security 
instruments and markets in order to provide effective cover for finan-
cial obligations under the directive to cover their potential insolvency.

As these legislative measures are set out in directives they required 
each member state of the European Union to implement the legislation 
into domestic legislation.

The EC Regulation does not deal with the impact of environmental 
liabilities on insolvency and therefore each member state must enact 
appropriate legislation in this regard (drawing on the above directives 
and their national implementation). The rules between member states 
vary and often also vary depending on the type of insolvency process 
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or the identity of the person who caused the environmental liability 
(eg, whether it was caused by the company pre-insolvency or by the 
company while in an insolvency process), or both, and whether, for 
example, an office holder can disclaim a contract where environmental 
liability attaches.

Liabilities that survive insolvency proceedings

37 Do any liabilities of a debtor survive an insolvency or  
a reorganisation?

The rules in respect of the survival of liabilities in an insolvency or reor-
ganisation vary between member states. Where the debtor is reorgan-
ised pursuant to some form of insolvency plan (for example, a scheme 
of arrangement under English law or an insolvency plan under German 
law), the debts of the debtor will usually survive only to the extent 
specified in the scheme of arrangement or insolvency plan. Certain 
insolvency procedures do not, however, bind certain types of creditors 
(typically secured or preferential) unless they vote in favour of the pro-
cedure. The treatment of employment liabilities upon the transfer of 
the debtor’s business and assets is the subject to the Acquired Rights 
Directive (see question 18).

Distributions

38 How and when are distributions made to creditors in 
liquidations and reorganisations?

The rules governing the distribution of proceeds from the realisation 
of assets will be dictated by the insolvency laws in the relevant mem-
ber states.

In liquidations, once claims have been admitted or rejected and 
preferential and secured claims have been dealt with, provided there 
are sufficient assets left to pay unsecured creditors, the remaining funds 
will be distributed pari passu to all unsecured creditors.

In most jurisdictions, reorganisations are treated differently. 
Distributions will then be made in accordance with the terms of the 
plan agreed with creditors.

Under the EC Regulation and in order to ensure equal treatment of 
creditors, the distribution of assets is coordinated by the office holder 
of the main proceedings under the ‘hotchpot’ rule. This rule requires 
that where a creditor, after the opening of the main insolvency proceed-
ings by any means (including enforcement) obtains total or partial sat-
isfaction of its claim out of the assets of the debtor situated in another 
member state, it must return what it has obtained to the liquidator. This 
is strengthened by the rule that a creditor who has obtained a dividend 
on its claim will share in distributions made in other proceedings only 
where creditors of the same ranking have in those proceedings received 
a dividend in the same proportion of their claims. This procedure 
ensures dividends are paid evenly to creditors regardless of the number 
of jurisdictions in which they have lodged claims. The EC Regulation 
also attempts to protect the interests of all creditors by empowering the 
liquidator in the main proceedings to lodge the claims of all creditors 
in any secondary proceedings where it serves the creditors’ interests. 
Any surplus of assets in the secondary proceedings, after payment of 
all claims provable under local law, must be remitted to the insolvency 
office holder in the main proceedings.

Transactions that may be annulled

39 What transactions can be annulled or set aside in liquidations 
and reorganisations and what are the grounds? What is the 
result of a transaction being annulled?

The rules relating to the validity or unenforceability of legal acts detri-
mental to creditors vary between member states and are a matter for 
the law of the state where the insolvency proceedings are opened.

Typically, transactions at an undervalue can be set aside, although 
the relevant period during which a transaction will be vulnerable to 
challenge prior to the insolvency process varies widely between mem-
ber states. It is also very common that transactions preferring one credi-
tor over another are vulnerable to challenge, particularly when debts 
have been paid that have not yet fallen due. Most jurisdictions also 
make specific provisions for the avoidance of transactions motivated 
by fraud.

The usual result of a transaction being annulled is that the property 
in question is required to be returned to the company or its insolvency 

office holder. In some jurisdictions, however, the court has very wide 
discretion as to the orders that can be made, which may go beyond sim-
ply requiring return of the property.

Proceedings to annul transactions

40 Does your country use the concept of a ‘suspect period’ in 
determining whether to annul a transaction by an insolvent 
debtor? May voidable transactions be attacked by creditors 
or only by a liquidator or trustee? May they be attacked in a 
reorganisation or a suspension of payments or only in  
a liquidation?

The rules relating to the voidability or unenforceability of legal acts det-
rimental to the creditors vary between member states and are a matter 
for the law of the state where the insolvency proceedings are opened.

Directors and officers

41 Are corporate officers and directors liable for their 
corporation’s obligations? Are they liable for pre-bankruptcy 
actions by their companies? Can they be subject to sanctions 
for other reasons?

The laws governing liability of directors will generally be those of the 
jurisdiction of incorporation in circumstances where insolvency pro-
ceedings are commenced in that jurisdiction. In a scenario where a 
company’s COMI is different from its place of incorporation, the direc-
tors will need to be aware of potential liabilities in both jurisdictions. In 
the recent case of Kornhaas v Dithmar [2015] EUECJ C-594/14, the ECJ 
ruled that the provisions of German company law that (broadly) require 
directors to file for insolvency within 21 days of a company becom-
ing unable to pay its debts fall within the scope of article 4 of the EC 
Regulation on Insolvency Proceedings. This meant that the directors of 
an English incorporated company with its COMI in Germany and that 
had been placed into insolvency proceedings in Germany could be lia-
ble under these provisions to make payments under German law.

Generally, it is possible for directors and officers to be liable to 
contribute to the debtor’s assets but because of the concept of limited 
liabilities, this is normally limited to where the director’s conduct falls 
below the requisite standard.

Directors can sometimes be made personally liable for pre- 
insolvency actions. The types of claim for which a director can be liable 
range from failing to place the company into insolvency at the appropri-
ate time, to fraud. The most common claim, however, is of negligence. 
There is some variation of the rules between member states as to who 
can bring claims against directors. In most jurisdictions it is the debtor 
itself, but in other jurisdictions creditors can bring claims directly 
against directors for losses they have suffered. Another common claim 
is that the directors wrongly allowed the debtor to continue to trade 
despite the fact that the debtor was in a precarious position.

Directors are also exposed to a range of criminal sanctions arising 
from their conduct prior to insolvency. In some jurisdictions, directors 
can also subsequently be disqualified from acting as directors for a 
given time or indefinitely.

Groups of companies

42 In which circumstances can a parent or affiliated corporation 
be responsible for the liabilities of subsidiaries or affiliates?

Each member state has its own legislation regulating if (and how) a par-
ent or affiliated corporation can be responsible for the liabilities of sub-
sidiaries or affiliates. In general, the starting point is that each corporate 
entity is self-standing and, because of the principle of limited liability, 
not responsible for the actions or insolvency of any other group com-
pany. This can, however, change in certain circumstances; for example, 
in England, an affiliated company may be held liable to contribute to a 
company’s pension deficit where certain conditions are met.

Whether a court can order a distribution of group company assets 
pro rata without regard to the assets of the individual corporate enti-
ties involved varies between member states. In some member states, 
in highly exceptional circumstances a court may order this. For exam-
ple, in the English case of Re Bank of Credit and Commerce International 
SA (No. 3) the court approved liquidators entering into a pooling agree-
ment stating that it was ‘satisfied that the affairs of BCCI SA and BCCI 
Overseas are so hopelessly intertwined that a pooling of their assets, 
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with a distribution enabling the like dividend to be paid to both com-
panies’ creditors, is the only sensible way to proceed. It would make no 
sense to spend vast sums of money and much time in trying to disentan-
gle and unravel’. In other member states (Austria, for example) regard-
less of whether group companies are considered to be one economic 
entity, the principle of legal separation is to be respected in all circum-
stances and the transfer of assets between several insolvent debtors 
(even within the same group) is prohibited.

Insider claims

43 Are there any restrictions on claims by insiders or non-arm’s 
length creditors against their corporations in insolvency 
proceedings taken by those corporations?

The principle of equitable subordination exists in a number of member 
states (for example, Austria whereby certain debts (for example, repay-
ment of loans made when the company is in ‘crisis’) owed to a share-
holder are subordinated in a company’s insolvency). Different member 
states, however, have different rules governing the extent of such subor-
dination. In Germany, for example, shareholder loans and shareholder 
claims resulting from comparable transactions are subordinated in a 
company’s insolvency irrespective of whether they qualify as equity 
substitution; in addition, repayments made and collateral granted in 
relation to such shareholder loans within the relevant look-back period 
are subject to clawback rights.

Creditors’ enforcement

44 Are there processes by which some or all of the assets of a 
business may be seized outside of court proceedings? How are 
these processes carried out?

The rules in this context vary between member states. In some jurisdic-
tions it is possible for assets to be seized outside of court proceedings. In 
England, for example, in some situations a secured creditor can appoint 
an administrative receiver who, while an agent of the debtor, has as his 
or her primary duty an obligation to recover sufficient assets to repay 
the debenture holder.

Creditors can also avail themselves of certain ‘self-help’ remedies 
against the assets of the debtor themselves, for example, by way of 
the exercise of a lien, a retention of title clause or the appropriation of 
assets (potentially by way of a pledge). These remedies are considered 
in further detail in questions 7 and 8.

Corporate procedures

45 Are there corporate procedures for the liquidation or 
dissolution of a corporation? How do such processes contrast 
with bankruptcy proceedings?

In general, there are procedures for the liquidation or dissolution of a 
corporation outside of the insolvency process, particularly where the 
company’s constitutional documents or by-laws (as applicable) provide 
for this. Some possible scenarios include the company expiring at the 
end of a fixed duration or being wound up after achieving the purpose 
for which it was established or where it can no longer achieve the pur-
pose for which it was established.

There are some provisions of European law in specific contexts that 
would be relevant (cross-border mergers, for example), but these are 
not of general application.

Conclusion of case

46 How are liquidation and reorganisation cases formally 
concluded?

In nearly all jurisdictions, liquidation proceedings will end with a court 
hearing or meeting at which the final accounts of the company will 
be approved.

Reorganisation cases usually come to an end either when the divi-
dends agreed to under the plan have been distributed or if the debtor 
goes into liquidation having been unable to comply with the terms of 
the plan.

On request from the liquidator in the main proceedings, a court 
in another member state must stay secondary proceedings unless the 
request is of manifestly no interest to creditors in the main proceedings. 
Where secondary proceedings can be closed by means of a rescue plan, 
the liquidator in the main proceedings may propose the plan under the 
law of the state where those proceedings are opened, otherwise the 
closure by rescue plan shall not become final without the consent of 
the liquidator.

International cases

47 What recognition or relief is available concerning an 
insolvency proceeding in another country? How are foreign 
creditors dealt with in liquidations and reorganisations? 
Are foreign judgments or orders recognised and in what 
circumstances? Is your country a signatory to a treaty on 
international insolvency or on the recognition of foreign 
judgments? Has the UNCITRAL Model Law on Cross-Border 
Insolvency been adopted or is it under consideration in your 
country?

Recognition and relief
The EC Regulation governs cross-border insolvency proceedings for 
member states of the EU (see question 1). Under the EC Regulation, 
insolvency proceedings opened in a member state where a debtor has 
its COMI will be automatically recognised as main proceedings in all 
member states (except for Denmark). In jurisdictions where a debtor 
has an establishment, secondary or territorial proceedings can be 
opened, which again will be recognised throughout the European Union 
(save for Denmark). The judgment opening main proceedings produces 
the same effects in any member state as under the law of the state of the 
opening of proceedings (unless secondary proceedings are opened in 
accordance with the terms of the EC Regulation in a different member 
state). The recognition or relief currently available in EU countries con-
cerning insolvency proceedings opened in a country outside the EU will 
depend on the individual approach taken by each country.

Treatment of foreign creditors
The EC Regulation specifies that any creditor who has his or her habit-
ual residence, domicile or registered office in a member state other than 
the state of the opening of proceedings (including the tax authorities 
and social security authorities of member state) have the right to lodge 

Update and trends

On 23 June 2016, the UK voted to leave the European Union. The vote  
to leave does not immediately change the legal backdrop to the UK’s 
relationship with the EU. The UK will notify its intention to leave the 
EU by following the process set out in article 50 of the EU Treaties. 
Following service of the article 50 notification, the UK will remain 
a member state until it concludes an agreement in relation to its 
withdrawal from the EU or the two-year article 50 negotiation period 
expires (whichever occurs first) (Brexit). On Brexit, the EU will consist 
of 27, rather than 28, member states – the UK having left. EU legisla-
tion as it applies to the EU member states will be unaffected by Brexit 
(unless as part of the Brexit negotiations, legislation is amended to 
cater for Brexit). The relationship between the UK and the EU follow-
ing Brexit will depend on the negotiations between the UK and the EU 
member states.

The EU Commission has launched an insolvency initiative, aimed 
at setting common standards across restructuring and insolvency law in 
member states, and providing tools that would allow viable businesses 
in distress to be rescued and honest but bankrupt individuals to be 
given a second chance. On 2 March 2016, the Commission published an 
inception impact assessment on the initiative. The Commission ran a 
public consultation on this for 12 weeks, which closed on  
14 June 2016, seeking stakeholders’ views on key insolvency aspects in 
the EU to ensure that national insolvency frameworks work well, in par-
ticular in a cross-border context. This is a follow-up to the Commission 
Recommendation of 2014 on a new approach on business failure and 
insolvency, and is in line with the 2015 Capital Markets Union action 
plan. The Commission intends to present a legislative proposal on 
insolvency by the end of 2016.
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claims in the insolvency proceedings. The treatment of foreign credi-
tors outside the scope of the EC Regulation depends on the laws in each 
member state.

Recognition of foreign judgments
Under the EC Regulation, judgments that concern the course and clo-
sure of insolvency proceedings and compositions approved by that 
court shall be recognised without further formalities. Automatic rec-
ognition is also available for judgments that derive directly from the 
insolvency proceedings and that are closely linked to them (even if they 
are handed down by another court). The EC Regulation however only 
deals with insolvency matters (see question 1). Recognition of a foreign 
non insolvency related judgment may be available under the Brussels 
Regulation (see question 1) which provides rules for the recognition and 
enforcement of foreign judgments of contracting states.

The Brussels Regulation and its recast do not apply to bankruptcy 
proceedings relating to the winding up of insolvent companies or other 
legal persons, judicial arrangements, compositions and analogous pro-
ceedings. In recent cases before the English courts, parties have argued 
(relying on foreign expert opinions) that an English law-governed 
scheme of arrangement should be recognised in other European Union 
member states because of the provisions of the Brussels Regulation. (A 
scheme of arrangement is not listed in the Annex to the EC Regulation 
and does not fall within the scope of the EC Regulation, hence does not 
benefit from automatic recognition in other member states.) Courts in 
other member states may need to consider the recognition in particular 
of schemes of arrangement and the scope of the Brussels Regulation in 
the future.

Additionally, member states may have special rules for the recog-
nition of foreign judgments and in particular whether registration of 
these may be required.

International treaties
Although various EU member states are considering adoption of the 
Model Law, it has only been implemented by Greece, Poland, Romania, 
Slovenia and the United Kingdom.

The provisions of the EC Regulation are similar in many respects 
to the Model Law so within the EU, cross-border recognition operates 
along similar lines.

COMI

48 What test is used in your jurisdiction to determine the COMI 
(centre of main interests) of a debtor company or group 
of companies? Is there a test for, or any experience with, 
determining the COMI of a corporate group of companies in 
your jurisdiction?

The EC Regulation does not contain a definition of ‘COMI’ but the 
recitals to it state that the COMI should correspond to the place where 
the debtor conducts the administration of his interests on a regular 
basis and is therefore ascertainable by third parties. The EC Regulation 

applies the concept of COMI to each individual debtor and not to a 
group of companies, which can all have individual COMIs.

In the case of Interedil, the ECJ confirmed that COMI must be inter-
preted in a uniform way by member states and by reference to EU law 
and not national laws. Where a company’s registered office and place 
of central administration are in the same jurisdiction, the presump-
tion that COMI is at the debtor’s registered office cannot be rebutted. 
Where a company’s central administration is not in the same place as 
its registered office, the presence of assets belonging to the debtor and 
the existence of contracts for financial exploitation of those assets in a 
member state, other than that in which the registered office is situated, 
are not sufficient factors to rebut the registered office presumption, 
unless a comprehensive assessment of all the relevant factors makes 
it possible to establish, in a manner that is ascertainable by third par-
ties, that the company’s central administration is located in that other 
member state.

To address concerns over ‘bankruptcy tourism’, the Recast con-
tains provisions whereby if a debtor’s registered office has shifted in 
the three months preceding the filing for insolvency proceedings, the 
existing rebuttable presumption will no longer apply. In such cases, 
the debtor will need to produce evidence about COMI to show where 
it is located. Factors that have been held to be relevant to determine a 
debtor’s COMI (in addition to the registered office presumption) are: 
location of internal accounting functions and treasury management, 
governing law of main contracts and location of business relations with 
clients, location of lenders and location of restructuring negotiations 
with creditors, location of human resources functions and employees, 
domicile of directors, location of board meetings and general super-
vision. The relevant date to determine a company’s COMI is the date 
when the request to open the proceedings is made (Re Staubitz-Scheiber 
(C-1/04) and Interedil (see above)).

COMI is determined on an entity-by-entity basis although within 
the boundaries of member states it is open to member states to make 
legislation permitting a group of companies to file for insolvency with 
the same court.

Cross-border cooperation

49 Does your country’s system provide for recognition of 
foreign insolvency proceedings and for cooperation between 
domestic and foreign courts and domestic and foreign 
insolvency administrators in cross-border insolvencies 
and restructurings? Have courts in your country refused to 
recognise foreign proceedings or to cooperate with foreign 
courts and, if so, on what grounds?

The EC Regulation requires that the office holders in main proceedings 
and secondary proceedings have a duty to communicate certain infor-
mation to each other and to cooperate in general (see question 29), for 
example the secondary proceedings office holder must give the main 
proceedings office holder an opportunity to submit to it a proposal on 
how the assets in the secondary proceedings should be used. In prac-
tical terms such cooperation is made difficult by the lack of a central 
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database across the EU where insolvency proceedings and related court 
orders are logged. The Recast provides for a national and an interlinked 
EU-wide database of insolvency proceedings, which will go some way 
to alleviate this shortcoming.

Outside the court system, office holders in different jurisdictions 
can also agree to bilateral or multiparty protocols. This type of coopera-
tion has been seen in the multi-jurisdictional administration of Lehman 
Brothers, where the administrators across a number of jurisdictions 
attempted to put in place bilateral arrangements for the provision of 
information or services. The negotiation process was time-consuming 
and fraught with difficulty.

The Recast addresses these points and provides for enhanced 
cooperation and formalises the use of protocols (see question 29).

Cross-border insolvency protocols and joint court hearings

50 In cross-border cases, have the courts in your country entered 
into cross-border insolvency protocols or other arrangements 
to coordinate proceedings with courts in other countries? 
Have courts in your country communicated or held joint 
hearings with courts in other countries in cross-border cases? 
If so, with which other countries?

As mentioned in question 1, the EC Regulation was designed to assist 
with cross-border cooperation between the member states of the EU.

An example can be found in the case of In the matter of Nortel 
Networks (2009) before the English courts, referred to in question 29. 
The English court found in this case that it had jurisdiction to send let-
ters of request to courts in other member states, requiring notification 
of an application to open secondary proceedings. The court held that 
the duty in the EC Regulation on liquidators to cooperate with each 
other should extend to a wider obligation to cooperate between courts 
exercising control of insolvency proceedings.

The Recast addresses this point and formalises the use of protocols 
(see question 29).
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Legislation

1 What legislation is applicable to insolvencies and 
reorganisations? What criteria are applied in your country to 
determine if a debtor is insolvent?

The provisions relating to French insolvency proceedings are codified 
under articles L610-1 to L680-7 of the French Commercial Code and 
have been recently reformed by Law No. 2015-990 of 6 August 2015 
(the Macron Law) which came into force on 8 August 2015 (some provi-
sions, however, will only become effective at a later date).

Aspects relating to cross-border insolvencies are governed by the 
EU Regulations No. 1346/2000 and 2015/848 on insolvency proceed-
ings (the EU Insolvency Regulations).

The French insolvency test is a pure cash-flow test, defined as 
the debtor’s inability to pay its debts as they fall due with its imme-
diately available assets, taking into account available credit lines 
and moratoria.

Courts

2 What courts are involved in the insolvency process? Are there 
restrictions on the matters that the courts may deal with?

The courts having jurisdiction over insolvency proceedings will differ 
depending on whether the debtor conducts a civil or commercial activ-
ity. In theory, for commercial debtors (such as limited companies, close 
corporations, partnerships, limited liability companies or individuals 
conducting trade activities), the court of first instance is the commer-
cial court located where the debtor has its registered office.

Pursuant to the Macron Law, starting from 1 March 2016 special-
ised commercial courts have jurisdiction over insolvency proceedings 
opened against companies which meet the following criteria:
• number of employees exceeding 250 and a turnover exceeding  

€20 million either at the level of the company against which the 
insolvency proceedings have been opened or at the level of the 
group of companies which is controlled by the company against 
which the insolvency proceedings have been opened; or

• turnover exceeding €40 million either at the level of the company 
against which the insolvency proceedings have been opened or 
at the level of the group of companies controlled by the company 
against which the insolvency proceedings have been opened.

These specialised commercial courts will also have jurisdiction over 
insolvency proceedings opened in France by foreign companies pursu-
ant to the EU Insolvency Regulations rules.

Pursuant to the EU Insolvency Regulations, foreign entities with 
no registered offices in France may file a petition for the start of main 
insolvency proceedings in the court that has jurisdiction where their 
centre of main interests (COMI) is located.

When the COMI of the debtor is located in another member state 
(other than Denmark), secondary proceedings can be commenced in 
France if the debtor has an establishment in France.

For civil debtors (companies of a civil nature and farmers), the rel-
evant court of first instance will be the civil court. The same principles 
apply to the location of this court as for the commercial court above.

During insolvency proceedings, an insolvency judge is appointed 
by the court. Such insolvency judge is given certain jurisdictional 
powers and is in charge of many procedural matters relating to the 

proceedings (such as the acknowledgment or rejection of most debt 
claims filed in the insolvency proceedings).

Excluded entities and excluded assets

3 What entities are excluded from customary insolvency 
proceedings and what legislation applies to them? What 
assets are excluded from insolvency proceedings or are 
exempt from claims of creditors?

Insolvency proceedings set out in the French Commercial Code 
apply to:
• self-employed individuals;
• corporate entities, whether of a commercial or civil nature;
• merchants; and
• farmers and craftsmen (individuals registered with the Répertoire 

des Métiers, the specific registry for craftsmen).

The only persons excluded from these proceedings are individuals who 
are not self-employed (employees or civil servants), entities regulated 
by public law, which are not subject to any specific insolvency proceed-
ings because of their particular status, entities which are not registered 
with the commercial register and do not have a legal personality (such 
as sociétés en participation, sociétés de fait, sociétés en formation) and the 
new type of company entitled société de libre parteneriat created by the 
Macron Law.

Article L611-3 et seq relating to mandat ad hoc and conciliation pro-
ceedings are available to corporate entities, merchants and craftsmen, 
but not to farmers or self-employed individuals, who are subject to spe-
cific preventive measures.

Public enterprises

4 What procedures are followed in the insolvency of a 
government-owned enterprise? What remedies do creditors 
of insolvent public enterprises have?

The procedures followed in the insolvency of a government-owned 
enterprise will differ depending on whether such enterprise is gov-
erned by public law or by private law. Although with respect to some 
enterprises there is an uncertainty as to whether they are governed by 
public or private law, it is generally established that: (i) government-
owned entities taking the form of industrial and commercial bodies 
(EPICs) are governed by public law and (ii) companies controlled by 
public entities (such as state or local authorities), taking the form of a 
state company, a nationalised company, a semi-public company or a 
local public company, are governed by private law.

EPICs are not subject to the insolvency proceedings applicable 
to private law companies and the French legislator has not created 
any equivalent insolvency proceedings for this type of enterprise. 
Furthermore, pursuant to article L2311-1 of the General Code on 
Ownership of Public Entities, EPICs’ assets and funds cannot be 
attached or seized. Nevertheless, instead of implementing the usual 
methods of enforcement, creditors of EPICs may rely on the specific 
payment procedure against public entities provided in article 1-II of 
Law No. 80-539 of 16 July 1980. The objective of this procedure is to 
enforce a judicial decision ordering a public entity to make a payment 
for the benefit of one of its creditors.
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Publicly owned companies governed by private law may be either 
wholly owned by public entities (such as a state company, a nationalised 
company or a local public company) or partly owned by public entities 
(such as a semi-public company). These types of company are subject to 
the same insolvency proceedings as the other private commercial com-
panies (although in very limited situations, the assets of some of these 
companies cannot be seized if they have a public service purpose).

Protection for large financial institutions

5 Has your country enacted legislation to deal with the financial 
difficulties of institutions that are considered ‘too big to fail’?

On 26 July 2013, France enacted specific legislation aimed at dealing 
with the financial difficulties of certain credit institutions and invest-
ment firms. This legislation has been recently modified by Ordinance 
No. 2015-1024 dated 20 August 2015, in order to adapt French law to 
the European Bank Recovery and Resolution Directive. Pursuant to 
this legislation, credit institutions and investment firms having a bal-
ance sheet that exceeds a certain threshold must prepare – and update 
each year – a recovery plan to be implemented in the event of finan-
cial difficulties (without the support of the French state) and notify 
such plan to the French banking regulator, the Autorité de contrôle et 
de régulation (ACPR), which in turn is required to prepare a resolution 
plan for such institutions. If the recovery plan is deemed insufficient, 
the ACPR may request the institution to modify it and, later, to imple-
ment further measures, notably reducing the risk exposure, recapitalis-
ing quickly, changing the business or financial strategy, or modifying 
the legal structure. The ACPR is also given broad powers in order to 
deal with the financial difficulties of defaulting institutions, including 
‘bail-in’ measures consisting of cancelling or writing off shareholders’ 
equity and cancelling, writing off or converting subordinated debt into 
equity. Other measures that can be implemented by the ACPR include 
appointment of a temporary administrator; dismissal of executive offic-
ers; transfer of all or part of the assets or business of the defaulting insti-
tution; restriction or prohibition on the distribution of dividends; issue 
of new shares; restriction or prohibition on the carrying out of certain 
transactions; and payments by the deposit guarantee fund, such fund 
being financed by contributions by the financial and banking sector. 
This legislation aims to strengthen the framework for the management 
of financial crises and at prioritising a restructuring of institutions fac-
ing financial problems prior to any grant of public aid.

Secured lending and credit (immoveables)

6 What principal types of security are taken on immoveable 
(real) property?

The most usual type of security taken over immoveable property in 
France is a mortgage or a lender’s lien.

Secured lending and credit (moveables)

7 What principal types of security are taken on moveable 
(personal) property?

The most common type of security taken over moveable property is a 
pledge (known as gage in respect of tangible assets and nantissement 
in respect of intangible assets). Other types of security are: express 
contractual provisions relating to retention of title (in the case of asset 
sales), assignment of receivables by way of security (known as Dailly 
assignments), delegation of receivables, cash collateral and, more 
recently, security trusts.

Unsecured credit

8 What remedies are available to unsecured creditors? Are the 
processes difficult or time-consuming? Are pre-judgment 
attachments available? Do any special procedures apply to 
foreign creditors?

Prior to the start of safeguard or insolvency proceedings, provided the 
debt is overdue, an unsecured creditor may try to obtain an attachment 
order and to seize one or more of the debtor’s assets. In general, unless 
the seizure is completed prior to the start of safeguard or insolvency 
proceedings against the debtor, such seizure is stayed during the insol-
vency or safeguard proceedings. An attachment order can be obtained 
on an expedited basis.

In the course of safeguard or insolvency proceedings, secured and 
unsecured creditors will generally be subject to the same rules with 
respect to the prohibition of payments and the stay of proceedings in 
relation to pre-insolvency claims (see questions 14 and 15).

No special procedures apply to foreign creditors in this respect.

Voluntary liquidations

9 What are the requirements for a debtor commencing a 
voluntary liquidation case and what are the effects?

An insolvent debtor is required to file a request for the start of insol-
vency proceedings with the relevant court within 45 days of the date 
on which it became insolvent (see question 1), unless, on the debtor’s 
request, a conciliator is appointed in the same time period. In order to 
file for liquidation proceedings, the debtor must show that it is insol-
vent and that recovery is obviously impossible.

If the court orders the immediate liquidation of the debtor’s assets, 
it will appoint a liquidator and proceed with the sale of the debtor’s 
assets on a piecemeal basis by way of private sale or auction.

Alternatively, where there are prospects that all or part of the assets 
can be sold as a going concern to a third party, the insolvency court may 
authorise a temporary continuation of operations for up to six months. 
In large cases, a judicial administrator will be appointed by the court in 
addition to the liquidator. Such judicial administrator will be in charge 
of managing the debtor company and proceeding with the sale of the 
business during the temporary continuation of the debtor’s operations.

The commencement of voluntary liquidation proceedings imposes 
a stay of payments on the debtor and a stay of proceedings on creditors. 
In addition, the commencement of the liquidation renders all debts of 
the insolvent company immediately due (unless a sale of the debtor’s 
business is contemplated during the liquidation proceedings, in which 
case, the debts will become due upon the expiry of the temporary con-
tinuation of the debtor’s operations).

Generally, the creditors must file a statement of their claims within 
two months of the date the court judgment ordering the liquidation 
of the debtor’s assets was published in the Official Gazette for Civil 
and Commercial Announcements. The time allocated to creditors to 
declare their claims is extended to four months for creditors residing 
outside mainland France.

Involuntary liquidations

10 What are the requirements for creditors placing a debtor into 
involuntary liquidation and what are the effects?

Any unpaid creditor may file an application for the start of liquida-
tion proceedings against a debtor. The creditor must show that it has 
already tried to obtain payment of its overdue debt (for example, by 
attempting to seize the debtor’s assets) and that the debtor is unable 
to meet its debts as they fall due. The creditor must also prove that the 
debtor’s recovery is obviously impossible. Liquidation proceedings can 
also be started at the initiative of the public prosecutor.

The effects of involuntary liquidations are similar to those of vol-
untary liquidations.

Voluntary reorganisations

11 What are the requirements for a debtor commencing a formal 
financial reorganisation and what are the effects?

Out-of-court workout proceedings
When a debtor company finds itself in financial difficulties but is not 
yet insolvent according to the French insolvency test (see question 1), 
it can ask the court to appoint an insolvency practitioner (in the capac-
ity of mandataire ad hoc) to help the management negotiate an amica-
ble restructuring with all or part of its creditors, suppliers and possible 
new sponsors in the framework of a mandat ad hoc. The scope of the  
mandataire ad hoc’s mission is fixed on a case-by-case basis by the 
court and there is no statutory limitation to the length of the mission 
of the mandataire ad hoc, which is therefore determined and extended, 
where needed, by the court. The role of the mandataire ad hoc is only 
to make suggestions and to persuade creditors to negotiate with the 
debtor. He or she has no coercive powers. A mandat ad hoc is informal, 
confidential and purely contractual in nature. The commencement of 
a mandat ad hoc does not impose a stay of payments on the debtor nor 
a stay of proceedings on creditors. At any moment, the mandat ad hoc 
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proceedings may be converted into conciliation proceedings in order 
to benefit from the features of the formal approval of the restructuring 
agreement in conciliation proceedings (see below).

Alternatively, the debtor may seek from the court the appointment 
of a conciliator in the framework of conciliation proceedings to negoti-
ate a voluntary arrangement with key stakeholders, such as creditors, 
suppliers and possible new sponsors. Conciliation proceedings are also 
available to an insolvent debtor if the insolvency occurred no more 
than 45 days before the appointment of the conciliator. The concilia-
tion process is informal, confidential and purely contractual in nature, 
and does not impose a stay of payments on the debtor nor a stay of pro-
ceedings on creditors. If, during the conciliation proceedings, a credi-
tor serves a demand or brings an action against the debtor, the court 
responsible for the conciliation proceedings has the power to grant 
the debtor a grace period of up to two years pursuant to article 1244-1  
et seq of the French Civil Code (save for claims of tax and social secu-
rity authorities and institutions). The initial term of the conciliator’s 
mission is determined by the court, within a four-month limit (which 
can be extended once, for up to one month).

The purpose of both mandat ad hoc and conciliation proceedings 
is for the debtor to come to a voluntary arrangement with its creditors 
that puts an end to its difficulties and ensures the continued operations 
of its business. Such voluntary arrangement may include a reschedul-
ing or waiver of debts, and sometimes provisions relating to the com-
pany’s corporate structure (modification of share capital or by-laws, 
undertaking to sell certain assets, etc). In conciliation proceedings, the 
conciliation agreement reached may be either:
• certified by the court at the request of all parties to the conciliation 

agreement, thereby giving it the enforceability of a judgment while 
keeping it confidential; or

• formally approved by the court at the debtor company’s request 
(homologation). The conciliation then enters the public record.

The formal approval of the conciliation agreement requires the court to 
be satisfied that the debtor company is not (or as a result of the agree-
ment ceases to be) insolvent; the agreement appears to be such as to 
ensure the solvent continuation of the debtor’s business; and the agree-
ment does not prejudice the interests of those creditors not parties 
thereto. Such formal approval of the conciliation agreement entails the 
following specific consequences:
• funds, goods or services made available to the debtor company 

pursuant to a formally approved conciliation agreement (otherwise 
than through subscribing to a share capital increase) will benefit 
from a lien taking priority over most other claims in the event of 
subsequent safeguard, reorganisation or liquidation proceedings – 
the ‘new money’ priority;

• the conciliation agreement will not, in the event of subsequent 
insolvency proceedings, be void or voidable on the grounds of sus-
pect period rules (see question 39); and

• debt deferrals that may be imposed on creditors during a subse-
quent safeguard or judicial reorganisation proceedings (see below) 
may not be imposed with respect to claims that have received the 
benefit of the ‘new money’ priority.

If the debtor company fails to perform its obligations under the concili-
ation agreement, any party to the conciliation agreement may request 
the court to terminate it. Likewise, the opening of safeguard, reorgani-
sation or liquidation proceedings against the debtor company results in 
the termination of the conciliation agreement.

The following restriction applies with respect to the mandat ad hoc 
and conciliation proceedings: any contractual provisions which, as a 
result solely of the opening (or a request for the opening) of mandat 
ad hoc or conciliation proceedings, would restrict the debtor’s rights or 
increase its obligations, will be deemed to be null and void.

Safeguard proceedings
The legal representatives of a company that is not yet insolvent and that 
experiences difficulties that it cannot overcome may apply to the court 
for the opening of solvent reorganisation proceedings, called safeguard 
proceedings. The judgment commencing safeguard proceedings opens 
a six-month ‘observation period’ (renewable for up to a total maximum 
period of 18 months) during which the company will negotiate with its 
creditors a rescheduling or waiver of debts that arose prior to the start 

of the safeguard proceedings in the framework of a safeguard plan. 
The court will appoint a judicial administrator to supervise or assist 
the debtor company’s management in the drawing up of the safeguard 
plan and a creditors’ representative in charge of collecting statements 
of claims and verifying the debtor’s liabilities. Members of the credi-
tors’ committee may also present their own alternative safeguard plan.

Safeguard proceedings are listed among insolvency proceedings 
within the meaning of the EU Insolvency Regulations.

During the observation period, the debtor company enjoys a stay of 
payments and proceedings, as set out in question 15.

The safeguard plan is drawn up and possibly approved as set out in 
question 23.

Expedited safeguard proceedings (accelerated safeguard pro-
ceedings or financial accelerated safeguard proceedings) may also be 
opened following conciliation proceedings, as described in question 24.

Reorganisation proceedings
A debtor company that is insolvent must apply for the opening of insol-
vency proceedings within 45 days of the occurrence of insolvency, 
unless it has requested the appointment of a conciliator or the opening 
of liquidation proceedings (see question 9).

If the court considers that the business may be continued as a 
going concern, it will order a two-month ‘observation period’ that can 
be extended up to a total maximum period of 18 months during which a 
court-appointed judicial administrator will investigate the affairs of the 
debtor and make proposals for the reorganisation of its business.

At the end of the observation period, the court will make an order 
either for the continuation of the debtor’s operations by way of a reor-
ganisation plan (the features of which are similar to those of a safeguard 
plan; as in the case of safeguard proceedings, members of the creditors’ 
committee may also present their own alternative reorganisation plan) 
or the sale to a third-party purchaser of its assets as a going concern by 
way of a sale plan.

The reorganisation plan is drawn up and possibly approved as set 
out under question 23. Features of a sale plan are set out in question 18.

Involuntary reorganisations

12 What are the requirements for creditors commencing an 
involuntary reorganisation and what are the effects?

Out-of-court restructuring and safeguard proceedings
Under French law, creditors cannot request the appointment of a man-
dataire ad hoc or a conciliator or request the court to order the com-
mencement of safeguard proceedings.

Reorganisation proceedings
Any unpaid creditor may file an application for the commencement 
of reorganisation proceedings against the debtor. The creditor must 
show that it has already tried to obtain payment of its debt, and that the 
debtor is insolvent according to the French insolvency test (see ques-
tion 1). Reorganisation proceedings can also be started at the initiative 
of the public prosecutor.

Effects of involuntary reorganisation proceedings are identical to 
those of reorganisation proceedings opened at the request of the debtor 
company itself.

Mandatory commencement of insolvency proceedings

13 Are companies required to commence insolvency proceedings 
in particular circumstances? If proceedings  
are not commenced, what liabilities can result? What are  
the consequences if a company carries on business  
while insolvent?

Insolvency proceedings must be commenced if the debtor is insolvent 
(see question 1).

The managing directors of the debtor company are required to file 
for insolvency proceedings (whether in the form of reorganisation or 
liquidation proceedings) within 45 days of the date of insolvency, unless 
they have asked the court to appoint a conciliator (see question 11).

If the managing directors of the debtor company fail to file for 
insolvency within the required time period, they can be held personally 
liable in tort for the whole or part of the company’s debts, since failing 
to apply for insolvency proceedings can be considered to be an act of 
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mismanagement. The Macron Law has specified that these provisions 
will only apply if the failure to file for insolvency proceedings within the 
required time period is intentional.

If a company carries on business while insolvent, certain transac-
tions entered into and certain payments made by the company may be 
declared void by the court during subsequent insolvency proceedings 
– see question 39 with respect to the ‘suspect period’.

Doing business in reorganisations

14 Under what conditions can the debtor carry on business 
during a reorganisation? What conditions apply to the use 
or sale of the assets of the business? Is any special treatment 
given to creditors who supply goods or services after the 
filing? What are the roles of the creditors and the court in 
supervising the debtor’s business activities? What powers can 
directors and officers exercise after insolvency proceedings 
are commenced by, or against, their corporation?

Out-of-court restructuring
There is no restriction on the conduct of the debtor’s business during 
the course of mandat ad hoc or conciliation proceedings except to the 
extent that restrictions are provided for by the agreement entered into 
with the creditors.

There are no specific provisions relating to supervision of the busi-
ness of the debtor while the voluntary arrangement entered into with 
creditors is in force. The creditors must ask for the termination of the 
voluntary arrangement in the event that the debtor does not comply 
with its duties under the arrangement, if any.

See question 16 with respect to the ‘new money’ priority under con-
ciliation proceedings.

Safeguard and reorganisation proceedings
During the observation period of safeguard and reorganisation pro-
ceedings, the debtor’s management usually remains in charge. In 
safeguard proceedings, the court-appointed judicial administrator is 
tasked with either overseeing or assisting the management of the debt-
or’s affairs. In reorganisation proceedings the judicial administrator is 
tasked with assisting the management or, in rarer cases, taking over 
the management.

The debtor continues its operations while preparing the restructur-
ing proposals to be submitted to its creditors. The conduct of the debtor 
company’s operations is, however, affected by the key effects of the 
opening of the proceedings, which include the following:
• the debtor is prevented from making payments in respect of any 

debts incurred prior to the judgment opening the safeguard or reor-
ganisation proceedings;

• all actions and proceedings against the debtor are stayed insofar as 
they relate to the payment by the debtor of a sum of money, or the 
termination of a contract for payment default (see question 15);

• secured creditors are not entitled to enforce their security interests 
over the debtor’s assets;

• no further security may be granted over the debtor’s assets; and
• all transactions outside of the ordinary course of business, 

including the disposal of assets, must be authorised by the insol-
vency judge.

Finally, claims that come into existence after the commencement of 
the safeguard or reorganisation proceedings and that are incurred for 
the purpose of the proceedings, or in exchange for goods or services 
provided to the debtor during the observation period, must be paid on 
their due date. Failing timely payment, they enjoy a priority (known as 
the ‘post-filing claim’ priority) that will take priority over most other 
claims (see question 33).

Stays of proceedings and moratoria

15 What prohibitions against the continuation of legal 
proceedings or the enforcement of claims by creditors apply 
in liquidations and reorganisations? In what circumstances 
may creditors obtain relief from such prohibitions?

Safeguard and reorganisation proceedings
Secured and unsecured creditors are subject to a stay of proceedings 
during the observation period, insofar as they relate to the payment 

by the debtor of money, or to the termination of a contract for pay-
ment default. Therefore, secured creditors cannot foreclose during the 
observation period.

In addition, all proceedings against the debtor that were begun 
before the court decision ordering the start of the safeguard or reor-
ganisation proceedings are stayed. They may only continue during the 
safeguard or reorganisation proceedings for the purposes of fixing the 
amount of the creditor’s claim.

Proceedings may only be commenced during safeguard or reor-
ganisation proceedings if they concern the payment of sums of money 
due by the debtor after the commencement of the insolvency proceed-
ings for the purpose of the proceedings or in exchange for goods or ser-
vices provided to the debtor during the observation period.

Liquidation proceedings
During the course of liquidation proceedings, most secured and all 
unsecured creditors are subject to a stay of proceedings in conditions 
similar to those applicable to the stay of proceedings in safeguard and 
reorganisation proceedings.

Post-filing credit

16 May a debtor in a liquidation or reorganisation obtain secured 
or unsecured loans or credit? What priority is given to such 
loans or credit?

Mandat ad hoc or conciliation proceedings
During mandat ad hoc or conciliation proceedings, a debtor may obtain 
secured or unsecured loans or credit.

In addition, in conciliation proceedings only, new financ-
ing granted to the debtor company (other than by way of equity) 
under a conciliation agreement formally approved by the court (see  
question 11) will enjoy priority over most other claims, with the excep-
tion of the ‘super-privileged’ claim of employees covering all outstand-
ing claims of employees in relation to the 60 days of work before the 
commencement of the insolvency proceedings (this does not apply in 
safeguard proceedings as the debtor is deemed solvent) and the insol-
vency expenses, in the event that insolvency proceedings are subse-
quently commenced against the debtor (the ‘new money’ priority).

Safeguard and reorganisation proceedings
During the observation period of safeguard or reorganisation proceed-
ings (see question 11), a debtor may obtain new financing subject to 
such new credit being authorised by the insolvency judge and to the 
extent that it is necessary to the operations of the debtor company dur-
ing the observation period.

The priority given to such credit depends on whether a liquidation 
or a reorganisation, through a sale or a reorganisation plan, is ordered 
by the court at the end of the observation period. As a rule, such author-
ised new credit granted to the debtor after the opening judgment take 
priority over most all pre-filing debts (with the exception of the super-
privileged claim of employees, the insolvency expenses and the new 
money priority). However, in the event of a liquidation, such financing 
will rank after claims secured by security interests over immoveable 
property as well as special security interests over moveable property 
that entail a retention right for the creditor (see question 33).

Set-off and netting

17 To what extent are creditors able to exercise rights of set-off 
or netting in a liquidation or in a reorganisation? Can creditors 
be deprived of the right of set-off either temporarily or 
permanently?

If the creditor and the debtor have reciprocal receivables that arose 
prior to the opening judgment, set off is automatic.

Set-off may occur post-filing only if the two debts are unquestion-
able, of a fixed amount, due and linked. Debts are linked when they 
share a high degree of ‘commonality’. Such ‘commonality’ can result 
from the following situations: the debts arise from a single contractual 
relationship; or the debts do not arise from a single contractual relation-
ship but share a sufficient economic ‘link’.

The restrictions set out above do not apply to close-out netting pro-
visions under financial arrangements covered by Directive 2002/47/EC  
of the European Parliament and of the Council of 6 June 2002 on 
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financial collateral arrangements, as implemented in French law by 
Ordinance No. 2005-171 of 24 February 2005 (article L211–36 et seq of 
the French Monetary and Financial Code).

Sale of assets

18 In reorganisations and liquidations, what provisions apply 
to the sale of specific assets out of the ordinary course of 
business and to the sale of the entire business of the debtor? 
Does the purchaser acquire the assets ‘free and clear’ of 
claims or do some liabilities pass with the assets? In practice, 
does your system allow for ‘stalking horse’ bids in sale 
procedures and does your system permit credit bidding  
in sales?

Conciliation proceedings
The conciliator may upon request by the debtor and after consultation 
with the creditors, arrange a partial or total sale of the business that 
could be subsequently implemented in the context of further safe-
guard, reorganisation or liquidation proceedings.

Safeguard proceedings
During the observation period of safeguard proceedings (see question 
11), the debtor is generally permitted to sell its assets in the ordinary 
course of business. Disposals out of the ordinary course of business 
require the authorisation of the insolvency judge.

Safeguard proceedings are designed to allow the debtor company 
to restructure and to continue its operations. Accordingly, a safe-
guard plan cannot provide for the sale of all of the debtor company’s 
assets. However, during the observation period or as part of the safe-
guard plan, the court may make an order for the sale of certain assets, 
either on a piecemeal basis or as a going concern if such assets form an 
autonomous branch, provided that the debtor company can continue 
its operations. If the court orders the sale of a branch, it will occur pur-
suant to the rules applicable to the sale plan (see below).

Reorganisation proceedings
During the observation period of reorganisation proceedings (see ques-
tion 12) the debtor is generally permitted to sell its assets in the ordinary 
course of business. Disposals out of the ordinary course of business 
require the authorisation of the insolvency judge.

At the end of the observation period, when the debtor company 
proves unable to draw up a reorganisation plan providing for the con-
tinuation of its operations, the court may approve the transfer to a third 
party of all or part of the assets as a going concern by way of a sale plan 
(see below).

Liquidation proceedings
If the court orders the liquidation of the debtor’s assets, a liquidator is 
appointed and the debtor is divested of all rights pertaining to the dis-
posal of assets.

The role of the liquidator is to collect and liquidate all the debtor’s 
assets with a view to maximising proceeds. The debtor’s business can 
be sold as a whole or in part in the framework of a sale plan (see below) 
or its assets may be sold on a piecemeal basis either at public auction 
or by private sale.

Sale of assets by way of a sale plan
A sale plan is a restructuring plan that provides for the transfer to a 
third-party buyer of assets, contracts and jobs of the debtor company. 
By law, the sale plan must achieve three objectives: the continued 
operations of the transferred business, the preservation of jobs and the 
repayment of creditors.

The sale plan is an asset deal and not a share deal. Accordingly, 
the debts of the debtor do not transfer to the purchaser of the business. 
The main exception is that financings that were granted to the debtor 
to acquire assets and that are secured by security interests (pledge or 
else) over those same assets automatically transfer to the purchaser of 
the business. Other debts remain with the debtor.

All offers are submitted to the judicial administrator or liquidator, 
where applicable, who in turn submits them to the insolvency court who 
will, after having consulted the debtor and the workers’ council, select 
the offer most likely to ensure the continued operations of the busi-
ness, the highest level of employment and the payment of creditors. 

The court may also order that the purchaser will not be authorised to 
sell the business during a certain period.

In practice, bids for the purchase of the debtor’s business must 
all be sent to the debtor or to the judicial administrator or liquidator 
by a certain date fixed by the latter. Offers will then be examined by 
the insolvency practitioner and will be presented to the court with the 
insolvency practitioner’s recommendation as to which offer to approve.

There are no ‘stalking horse’ bids in the sale plan process. Also, 
there is no possibility of implementing a proper credit bid since French 
law does not authorise a creditor seeking to purchase assets from the 
debtor’s estate to make payment of the purchase price by reducing the 
amount of its claim against the debtor: this would be in breach of the 
legal ranking of creditors for the distribution of sale proceeds.

Once the sale plan is approved by the insolvency court and the 
assets are transferred to the purchaser, the court official settles the 
debtor’s liabilities with the available sale proceeds according to the 
waterfall of claims (see question 33) and the company is dissolved.

Intellectual property assets in insolvencies

19 May an IP licensor or owner terminate the debtor’s right to 
use it when an insolvency case is opened? To what extent may 
an insolvency administrator continue to use IP rights granted 
under an agreement with the debtor? May an insolvency 
representative terminate a debtor’s agreement with a licensor 
or owner and continue to use the IP for the benefit of  
the estate?

Licences to use IP rights cannot automatically terminate upon the 
debtor company becoming the subject of safeguard or insolvency pro-
ceedings. However, such licence agreements may be terminated dur-
ing the safeguard or insolvency proceedings like any other agreements 
if the conditions set out in question 21 below are met.

Once the debtor’s agreement with an IP licensor or owner is termi-
nated, for any reason, the judicial administrator cannot continue to use 
the IP for the benefit of the estate.

Personal data in insolvencies

20 Where personal information or customer data collected by an 
insolvent company is valuable to its reorganisation, are there 
any restrictions in your country on the use of that information 
in the insolvency or its transfer to a purchaser?

Use of personal information or customer data in insolvency proceedings
Use of personal information or customer data in insolvency 

proceedings is permitted as long as this use complies with the state-
ment initially made to the French National Commission for Data 
Protection and Liberties (CNIL). Indeed, according to Law No. 78-17 
on Information Technology, Data Files and Civil Liberties, dated  
6 January 1978, a company that intends to process personal information 
or customer data informs and seeks prior authorisation from the CNIL.

Transfer of personal information or customer data to a purchaser
Transfer in France or in a Member State of the European Union
The transfer of personal information or customer data to a purchaser 
inside the European Union is generally allowed.

However, if the data process initially implemented has not been 
declared to and/or authorised by the CNIL, the sale of personal infor-
mation or customer data shall be held null and void (Cass Com 25 June 
2013,12-17.037).

The transfer of client accounts records held by banks and records 
related to credit or loan management held by banks to third parties 
is forbidden (Délibération CNIL No. 1980-022, dated 8 July 1980 and 
Déclaration 13 dated 10 August 2016).

Transfer outside Europe
Transfer of personal information or customer data outside the 
European Union is forbidden unless the said transfer is to countries 
that are considered by the European Commission to offer a sufficient 
level of data protection. In this case, the insolvent company has to 
inform the CNIL of the contemplated transfer.

The insolvent company can also request an authorisation from the 
CNIL to transfer the personal information in cases where:

© Law Business Research 2016



Freshfields Bruckhaus Deringer FRANCE

www.gettingthedealthrough.com 185

• the purchaser commits himself or herself to respect Law No. 78-17 
by a standard contractual clause; and

• the purchaser adopts the Binding Corporate Rules, which is a code 
of good practices of a group of companies.

The person concerned has to be informed of the transfer of informa-
tion to a foreign country.

The transfer of customer data (except for customer data collected 
by banks, health companies, education institutes and insurance com-
panies) implemented in the above-mentioned cases is allowed and 
does not need to be declared to the CNIL (Délibération CNIL No. 2012-
209 dated 21 June 2012, norm 48).

Rejection and disclaimer of contracts in reorganisations

21 Can a debtor undergoing a reorganisation reject or disclaim 
an unfavourable contract? Are there contracts that may not 
be rejected? What procedure is followed to reject a contract 
and what is the effect of rejection on the other party? What 
happens if a debtor breaches the contract after the insolvency 
case is opened?

As a rule, unfavourable contracts to which the debtor company is a 
party cannot be rejected or disclaimed during the observation period 
of the safeguard or reorganisation proceedings.

However, the judicial administrator may apply to court to termi-
nate an agreement to which the debtor company is a party, provided 
that the judicial administrator can establish that the termination of the 
agreement is ‘necessary to safeguard the debtor company’ and it does 
not ‘excessively prejudice’ the other party’s rights. In such case, the 
agreement terminates upon the court’s decision.

Once safeguard or judicial reorganisation proceedings have been 
opened against a debtor, the contractual counterparty may require the 
judicial administrator to specify whether the contract will be contin-
ued or not. The judicial administrator must reply within one month. 
If he or she does not reply, then he or she is deemed to have refused 
to continue the contract and such contract is automatically termi-
nated. If, however, the judicial administrator has decided to continue 
the contract, the original contractual provisions will apply. If, once the 
judicial administrator has decided to continue the contract, the debtor 
breaches such contract, the contract will be automatically terminated 
(unless the contractual counterparty agrees to continue such contract 
once it has been breached by the debtor). However, if the contractual 
counterparty is a landlord acting with respect to a lease agreement 
entered into by the debtor in relation to the premises where its activity 
is carried out and the debtor breaches such contract, the tenancy may 
only be automatically terminated after a period of three months start-
ing from the judgment opening the safeguard or reorganisation pro-
ceedings. If the breach is remedied within such period, no automatic 
termination may occur.

Arbitration processes in insolvency cases

22 How frequently is arbitration used in insolvency proceedings? 
Are there certain types of insolvency disputes that may not 
be arbitrated? Will the court allow arbitration proceedings 
to continue after an insolvency case is opened? Can disputes 
that arise in an insolvency case after the case is opened be 
arbitrated with the consent of the parties? Can the court direct 
the parties to such disputes to submit them to arbitration?

Insolvency proceedings may not be arbitrated and therefore the court 
cannot direct the parties to an insolvency dispute to submit it to arbitra-
tion. Arbitration proceedings that were commenced before the start of 
the safeguard, reorganisation or insolvency proceedings may only con-
tinue during the safeguard or insolvency proceedings for the purposes 
of fixing the amount of the creditor’s claim and provided that the credi-
tor filed a statement of claim and that the court-appointed creditors’ 
representative, and, as the case may be, the judicial administrator, or 
the person appointed to supervise the implementation of the plan, have 
been asked to appear in the arbitration court.

Arbitration proceedings may only be commenced during safe-
guard or insolvency proceedings if they concern the payment of sums 
of money due by the debtor after the start of the safeguard or insol-
vency proceedings. Otherwise, arbitration proceedings are stayed dur-
ing the safeguard or insolvency proceedings, insofar as they relate to 

the payment by the debtor of a sum of money or to the termination of a 
contract for payment default, and may resume only for the purposes of 
fixing the amount of the debt owed by the debtor.

Successful reorganisations

23 What features are mandatory in a reorganisation plan? How 
are creditors classified for purposes of a plan and how is the 
plan approved? Can a reorganisation plan release non-debtor 
parties from liability, and, if so, in what circumstances?

Safeguard plan and reorganisation plan
The safeguard or reorganisation plan must provide for the continued 
operations of the debtor company in the long term, the settlement of 
the debtor’s liabilities and the preservation of employment.

For companies with more than 150 employees or with an annual 
turnover in excess of €20 million, the judicial administrator will be 
required to organise, for the purposes of negotiating a safeguard or 
reorganisation plan, two creditors’ committees:
• the credit institutions committee, made up of financial institutions, 

similar entities and any holder of a claim acquired from either such 
a financial institution, such a similar entity or from any supplier of 
goods or services; and

• the main suppliers’ committee, made up of suppliers of goods and 
services holding at least 3 per cent of the outstanding amount of 
trade liabilities.

In addition, all the holders of bonds issued by the debtor, irrespective 
of whether the bond issues are governed by French of foreign law, will 
be consulted by the judicial administrator in a bondholder’s general 
meeting. However, no separate bondholder committee is established.

The members of the creditors’ committee may also present their 
own alternative safeguard or reorganisation plan, in addition to the one 
prepared by the debtor’s management. However, bondholders are not 
members of the creditors’ committee and therefore will not be able to 
also propose such alternative plans.

Proposals made to the creditors’ committees and the bondholders’ 
general meeting may include waivers of debts, a rescheduling of debts 
over a period of up to 10 years, a change of control, a sale of certain busi-
ness units, and, in limited liability companies, a debt-for-equity swap.

The plan must take into account subordination agreements and 
may provide for a differentiated treatment of creditors if differences in 
situations warrant it. Each member of the creditors’ committee must 
inform the administrator of the existence of any subordination agree-
ment, any agreement restricting its vote and any arrangement provid-
ing for the total or partial payment of its claim by a third party. The 
judicial administrator shall then submit to such creditor the method 
for the computation of its voting rights in the creditors’ committee. In 
the event of a disagreement, the creditor or the judicial administrator 
may request that the matter be decided by the president of the relevant 
commercial court in summary proceedings.

Each committee and, where there are bondholders, the bondhold-
ers’ general meeting will have to approve the plan by a positive vote of 
their members representing at least two-thirds of the aggregate claims 
of those who vote (irrespective of whether they are secured or unse-
cured creditors). In addition, any restructuring involving a change in 
the capital structure (including a debt-for-equity swap) will require the 
approval of the company’s shareholders. The Macron Law has intro-
duced two procedures in this respect providing for an eviction of the 
shareholders of an insolvent company under judicial reorganisation 
proceedings if the following cumulative conditions are met:
• the relevant company under reorganisation proceedings has more 

than 150 employees or it controls a group of companies with a num-
ber of employees exceeding 150;

• the cessation of business of such company would materially 
adversely affect the national or local economy and the local 
employment; and

• a change in the share capital structure of the company is the 
only reliable solution to avoid the aforementioned material 
adverse effect.

The two options provided by the Macron Law with respect to the evic-
tion of shareholders of such companies are:
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• the appointment by the insolvency court of a judicial representa-
tive who has the power to vote in favour of a share capital increase 
of the insolvent company in lieu of the dissenting sharehold-
ers (it being specified that such share capital increase may be 
implemented either by a cash injection or by by a debt-for-equity 
swap); or

• the forced sale in favour of entities that undertake to comply with 
the reorganisation plan of the shares held by the majority share-
holders or the minority shareholders of the insolvent company that 
have a blocking voting right and who refuse to approve the change 
in the capital structure of the insolvent company.

If both committees and the bondholders’ general meeting approve the 
safeguard or reorganisation plan, the court then officially approves the 
proposed plan after checking that it is compatible with the interests of 
all creditors. This decision will make the plan binding on all the credi-
tors, including members of the committees who did not vote or who 
voted against the proposals.

The consultation of the committees and the approval of the safe-
guard or reorganisation plan must occur within six months of the open-
ing of the proceedings. Should the creditors’ committees reject the 
proposals or fail to accept within a six-month period, the consultation 
of the creditors’ committees is terminated and all creditors will be con-
sulted individually (see question 38).

In addition, creditors that are not members of the committees 
(or all creditors when the company does not reach the thresholds for 
creditors’ committees to be set up) will be consulted in relation to a 
rescheduling or partial waiver of the debts that arose before the start 
of the safeguard or reorganisation proceedings. Such creditors may be 
made subject to a uniform rescheduling of debts over a period of up 
to 10 years (see question 38), save for creditors benefiting from a ‘new 
money’ priority with respect to financing provided in the context of a 
conciliation agreement that has been formally approved by the court.

Sale plan
See question 18.

Expedited reorganisations

24 Do procedures exist for expedited reorganisations?
French law provides for two types of expedited safeguard proceedings: 
the accelerated safeguard proceedings and the accelerated financial 
safeguard proceedings. The common features of these two proceed-
ings are the following:
• prior conciliation proceedings are required in order for the debtor 

to be able to file for one of these expedited proceedings and a safe-
guard plan must have been prepared that is likely to be supported 
by creditors representing a two-thirds majority of the debtor’s total 
indebtedness (either secured or unsecured);

• the criteria for a debtor to be eligible for accelerated safeguard 
and for accelerated financial safeguard proceedings are: either to 
produce consolidated financial statements or to have its financial 
statements produced by a certified accountant, or certified by an 
auditor, and to meet one of the following thresholds: more than 20 
employees, a turnover in excess of €3 million or an aggregate bal-
ance sheet in excess of €1.5 million; and

• unlike ‘ordinary’ safeguard proceedings, the special safeguard pro-
ceedings may be opened even if the debtor is insolvent, subject to 
not having been insolvent for more than 45 days prior to the debt-
ors’ request for opening of the prior conciliation proceedings.

The main differences between the accelerated safeguard proceedings 
and the accelerated financial safeguard proceedings are as follows:
• the safeguard plan must be submitted to:

• the creditors’ committees which in the case of accelerated 
safeguard will include both the financial institutions com-
mittee and the main suppliers committee (which have to be 
formed regardless of whether the debtor meets the criteria 
specified in question 23 with respect to the committees in the 
ordinary safeguard proceedings); and in the case of acceler-
ated financial safeguard will include only the financial institu-
tions committee; and

• the bondholders’ general meeting (where there are bondhold-
ers); and

• the maximum duration of the accelerated safeguard proceedings 
is three months, while the maximum duration of the accelerated 
financial safeguard proceedings is one month (with a possibility 
for the court to extend the financial safeguard proceedings by one 
additional month).

Unsuccessful reorganisations

25 How is a proposed reorganisation defeated and what is the 
effect of a reorganisation plan not being approved? What if 
the debtor fails to perform a plan?

Out-of-court restructuring
Failure to reach an agreement in the framework of mandat ad hoc or 
conciliation proceedings will, in practice, often result in the start of 
safeguard or insolvency proceedings if the insolvency test is met (see 
question 1). Accelerated safeguard or financial accelerated safeguard 
may also be opened by the debtor after conciliation proceedings if the 
conditions specified in question 24 above are met.

If a conciliation agreement has been certified or formally approved 
in the context of conciliation proceedings and the debtor has not com-
plied with its duties under that agreement, the creditors who are party 
to the agreement may request that the agreement is terminated and 
that insolvency proceedings are opened if the debtor is insolvent.

Safeguard and reorganisation proceedings with creditors’ 
committees
When creditors’ committees are set up and the committees fail to 
approve the draft plan within six months from the opening of the safe-
guard or reorganisation proceedings or the court does not approve the 
safeguard or reorganisation plan approved by the committees, credi-
tors are then consulted on an individual basis. In such framework, even 
if creditors refuse the debtor’s proposals, the court may make them 
subject to a uniform rescheduling of their claims over up to 10 years, 
with no statutory minimum for the first two annual instalments and 
a minimum 5 per cent of the total liabilities (principal and interest) 
from the third instalment, although the repayment of a debt under 
the safeguard or reorganisation plan cannot start before the original 
contractual maturity (see question 38). Such debt deferrals, however, 
may not be imposed with respect to claims benefiting from the ‘new 
money’ priority.

Safeguard proceedings
At any time during the observation period of the safeguard proceed-
ings or if no safeguard plan is approved by the court by the end of the 
observation period, the debtor, a creditor or the public prosecutor may 
request the opening of reorganisation or liquidation proceedings, sub-
ject to the debtor company being insolvent, and in the case of liquida-
tion proceedings, the absence of any prospects of recovery.

During the observation period, the debtor company may also 
request the conversion into reorganisation proceedings if the approval 
of a safeguard plan is manifestly impossible and if the termination of 
the proceedings would lead to insolvency in the short term.

If the court approves a safeguard plan and the debtor defaults 
on its obligations, the court may, after having consulted the Public 
Prosecutor, terminate the plan and, if the debtor is insolvent, order the 
opening of reorganisation proceedings or (if there are no prospects of 
recovery) liquidation proceedings.

Reorganisation proceedings
At any time during the observation period of the reorganisation pro-
ceedings or if no reorganisation plan is approved by the court by the 
end of the observation period, the debtor, a creditor or the public pros-
ecutor may request the opening of liquidation proceedings.

If the court approves a reorganisation plan and the debtor defaults 
on its obligations, the court may, after having consulted the public pros-
ecutor, terminate the plan and, if the debtor is insolvent and if there are 
no prospects of recovery, order the opening of liquidation proceedings. 
In the case of a sale plan, the court terminates the plan if the third-party 
purchaser defaults on its obligations.
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Insolvency processes

26 During an insolvency case, what notices are given to 
creditors? What meetings are held? How are meetings called? 
What information regarding the administration of the estate, 
its assets and the claims against it is available to creditors or 
creditors’ committees? What are insolvency administrators’ 
reporting obligations? May creditors pursue the estate’s 
remedies against third parties?

Notices informing creditors of the start of insolvency proceedings are 
sent to all known creditors. In addition, all major decisions taken by 
the court during the course of the safeguard or insolvency proceed-
ings are published in the Official Gazette for Civil and Commercial 
Announcements. Other key elements of the proceedings (such as the 
list of claims acknowledged in the safeguard or insolvency proceed-
ings) are filed with the clerk office of the court and may be accessed by 
the creditors.

The court-appointed officials (judicial administrator, creditors’ 
representative and liquidator) have various duties to report to the court 
the conduct of the proceedings, in conditions set out in the French 
Commercial Code.

A creditor may request to be appointed as a supervisor at the begin-
ning of the proceedings. This will entitle him or her to request all the 
documents sent to the judicial administrator and the creditors’ repre-
sentative, enabling him or her to be kept closely informed of any devel-
opments in the proceedings (see also question 27).

Meetings are held during the safeguard or reorganisation proceed-
ings as part of the consultation process involving creditors’ committees 
and the bondholders’ general meeting (see question 23).

No release of liabilities owed by third parties who are not part of 
the debtor group can be provided for in the reorganisation plan.

Enforcement of estate’s rights

27 If the insolvency administrator has no assets to pursue a 
claim, may the creditors pursue the estate’s remedies? If so, to 
whom do the fruits of the remedies belong?

The creditors appointed by the court as supervisors may bring claims 
on behalf of the debtor company against third parties if the judicial 
administrator, liquidator or creditors’ representative fail to do so for 
the benefit of all of the debtor’s creditors (eg, a claim on the grounds 
of mismanagement). The proceeds of actions taken by the supervisors 
belong to the safeguarded or insolvency estate and the supervisors are 
not granted any priority in respect of those proceeds.

Creditor representation

28 What committees can be formed (or representative counsel 
appointed) and what powers or responsibilities do they 
have? How are they selected and appointed? May they retain 
advisers and how are their expenses funded?

See questions 23 and 24. In situations where creditors’ committees are 
set up (and, as the case may be, the bondholders’ general meeting is 
convened), their power and responsibility is to vote on the debtor’s plan 
proposal. Members of the creditors’ committees (but not the bondhold-
ers’ general meeting) may also put forward alternative safeguard or 
reorganisation plans. See also question 23. In practice, given that each 
creditor’s committee and the bondholders’ general meeting may be 
composed of creditors whose interests are not aligned, each creditor, 
or class of creditors within a committee or in the bondholders’ general 
meeting, usually retains its own advisers. Their expenses must usually 
be funded by the creditors themselves.

Insolvency of corporate groups

29 In insolvency proceedings involving a corporate group, are 
the proceedings by the parent and its subsidiaries combined 
for administrative purposes? May the assets and liabilities 
of the companies be pooled for distribution purposes? May 
assets be transferred from an administration in your country 
to an administration in another country?

When several entities of a group of companies are the subject of safe-
guard or insolvency proceedings, such proceedings are independent 
from one another and are not combined for administrative purposes. 

However, courts tend to use the criterion of the ‘centre of main inter-
ests’ set out in article 3 of EU Insolvency Regulations to centralise the 
safeguard or insolvency proceedings of a group of companies before 
the same court so as to conduct the various proceedings in parallel that 
may facilitate the coordination of the proceedings and the finding of 
restructuring solutions. Also, the same judicial administrator or credi-
tors’ representative may be appointed with respect to insolvency pro-
ceedings opened against companies of the same group. In addition, the 
Macron Law provides that as of 1 March 2016, the court that has juris-
diction over insolvency proceedings opened against a company that is 
part of a group of companies will also have jurisdiction over any subse-
quent insolvency proceedings opened against other companies of the 
same group. There will be, however, an exception to this rule in cases 
where one of the companies against which insolvency proceedings are 
opened at a later stage meets the criteria required for the opening of 
insolvency proceedings in front of a specialised commercial court – in 
this situation, any insolvency proceedings already opened by the sub-
sidiaries of such company will be transferred to this specialised com-
mercial court.

The only grounds allowing a court to order the combination of pro-
ceedings is where there is a ‘commingling of assets’ between the parent 
company and its subsidiaries or when the company subject to insol-
vency proceedings is held to be a sham. If the court makes a finding of 
commingling of assets or of the company being a sham, the insolvency 
proceedings from one company will be extended to the other entity of 
the group and the assets and liabilities of both companies involved will 
be pooled for distribution purposes.

Appeals

30 What are the rights of appeal from court orders made in an 
insolvency proceeding? Does an appellant have an automatic 
right of appeal or must it obtain permission to appeal? Is there 
a requirement to post security to proceed with an appeal and, 
if so, how is the amount determined?

The debtor that is in an insolvency proceeding has the right to appeal a 
judgment, within 10 days from the notification of the judgment, where 
the judgment:
• opens or extends the safeguard, reorganisation or liquida-

tion proceedings;
• converts the liquidation proceeding into reorganisa-

tion proceedings;
• declares the debtor insolvent; or
• approves, modifies or terminates a safeguard or reorganisa-

tion plan.

The debtor can also appeal the judgment that approves or rejects the 
sale plan, within 10 days of the said judgment.

Finally, the debtor can lodge an opposition to orders of the insol-
vency judge (except orders related to the appointment or change of 
insolvency judge) within 10 days of the notification of the order.

He or she can also appeal orders of the insolvency judge related to:
• the verification and admission of creditor claims;
• the replacement of guarantees;
• cash advances from the Tax Office; or
• the sale of the debtor’s goods, when the latter is facing liquida-

tion proceedings.

The creditor requesting the opening of the insolvency proceedings 
can appeal the judgment opening (only if the creditor challenges the 
date retained by the court as the date on which the debtor company 
became insolvent) or refusing to open the reorganisation or liquida-
tion proceeding.

The appellant has an automatic right of appeal: he or she does 
not have to request an authorisation or post security to proceed with 
an appeal.
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Claims

31 How is a creditor’s claim submitted and what are the time 
limits? How are claims disallowed and how does a creditor 
appeal? Are there provisions on the transfer of claims? Must 
transfers be disclosed and are there any restrictions on 
transferred claims? Can claims for contingent or unliquidated 
amounts be recognised? How are the amounts of such  
claims determined?

Generally, creditors must file a statement of their claims in the insol-
vency proceedings within two months (four months if they reside out-
side mainland France) from the publication of the opening judgment 
in the Official Gazette for Civil and Commercial Announcements. 
When the amount of the claim is contingent or unliquidated, the credi-
tor must declare an assessment of the amount of its claim. Unless the 
creditors’ representative challenges the amount of the claim, it will be 
admitted on the basis of this assessment. Failure to file a claim within 
these time limits results in the creditor being unable to take part in the 
subsequent distributions of cash, save for the case where the debtor has 
filed such claim of the creditor (the debtor having a legal obligation to 
file a list of all its creditors and the amount of their claims) in which 
case he is deemed to have acted on behalf of the creditor. Such creditor 
may ratify the debtor’s filing at any time until the court has made a final 
decision accepting or rejecting the claim. Also, the court may, in cer-
tain circumstances (including the case where the debtor has failed to 
include such claim in the list of claims it has filed), authorise a creditor 
to file a claim after the expiry of the original deadline mentioned above.

The creditors’ representative will give notice to those creditors 
whose debts are protected by a registered security interest (essentially 
mortgages and pledges) or by leasing agreements, at the start of the 
proceedings. Other creditors (in particular the unsecured creditors) 
will learn about the start of the insolvency proceedings from the notice 
published in the Official Gazette.

The creditors’ representative will then verify the filed statements 
of claims. The debtor may submit observations with respect to such 
claims within 30 days. If the debtor does not submit such observations 
in the deadline it is barred from subsequently challenging such claims. 
Any creditor may also challenge a claim made by another creditor. If 
a claim is challenged by the creditors’ representative, the debtor or a 
creditor, the case will be brought before the court, which will decide 
whether to accept or reject the claim. Such a decision may be chal-
lenged before the Court of Appeal within 10 days of the notification of 
the decision by the clerk office of the court.

As a rule, a creditor remains free to assign its claims to a third party 
after the opening of safeguard or insolvency proceedings. However, 
such transfer must be brought to the judicial administrator’s attention 
by registered post to ensure that the assignee is invited by the judicial 
administrator to take part in the creditors’ committees or the bond-
holders’ general meeting, where applicable. A claim acquired at a dis-
count may be subsequently enforced for its full face value.

Accrual of interest is suspended during safeguard, reorganisation 
and liquidation proceedings, except with respect to loans providing for 
a term of at least one year or contracts providing for a payment that 
is deferred for at least one year. Also, interest can no longer be com-
pounded during the observation period.

Modifying creditors’ rights

32 May the court change the rank of a creditor’s claim? If so, 
what are the grounds for doing so and how frequently does 
this occur?

In the framework of a safeguard or a reorganisation plan, the plan must 
take into account the subordination agreements entered into prior to 
the commencement of the proceedings (see question 23). In the frame-
work of a sale plan or liquidation proceedings, the rank of a creditor’s 
claim is determined by law (see question 33).

Priority claims

33 Apart from employee-related claims, what are the 
major privileged and priority claims in liquidations and 
reorganisations? Which have priority over secured creditors?

Priorities are determined by many different laws and cannot be set out 
definitively. However, apart from employee-related claims, priorities in 
liquidation proceedings are generally as follows:
• costs of the insolvency proceedings;
• the ‘new money’ priority (for new financing, providing of new 

goods or services, granted under a formally approved conciliation 
agreement (see question 11));

• claims secured through security interests over immoveable prop-
erty, specific security interests over moveable property, in particu-
lar security interests to which a retention right is attached;

• claims that have arisen after the judgment opening the insolvency 
proceedings and which are necessary for the conduct of the pro-
ceedings (eg, rental payments to maintain the lease of the premises 
where assets are located until such assets are sold by the liquida-
tor); and

• other claims according to existing priority rules.

Employment-related liabilities in restructurings

34 What employee claims arise where employees are terminated 
during a restructuring or liquidation? What are the 
procedures for termination?

Employee claims
Employee claims encompass all unpaid salaries and benefits. 
Employees are exempt from filing a statement of their claims.

Employees’ claims are guaranteed by a national insurance fund 
called the AGS, funded by employers. The AGS guarantees the payment 
of the employees’ claims up to certain caps in safeguard, reorganisation 
and liquidation proceedings. For all sums paid to employees, the AGS 
is then subrogated to the rights of the employees against the debtor 
company. The AGS will therefore be reimbursed, as the case may be, 
according to the ranking of the employees’ claims (eg, the AGS will be 
ranked first regarding unpaid wages for the 60 days of work preceding 
the opening of reorganisation or liquidation proceedings).

Termination of employment contracts
In safeguard proceedings, the procedure to terminate employment 
contracts is the same as outside insolvency proceedings.

In reorganisation proceedings, employees may be made redun-
dant during the observation period if the redundancies are urgent, 
unavoidable and necessary. The judicial administrator must consult 
the employees’ representatives or works council and inform the labour 
authorities before submitting a list of positions that the judicial admin-
istrator would like to have removed. The insolvency judge must then 
authorise the dismissals based on such list. The judicial administra-
tor can then make employees redundant in accordance with the list of 
positions to be removed.

In liquidation proceedings, the liquidator must terminate all 
employment contracts within 15 days of the date of the judgment order-
ing the liquidation or at the end of the temporary continuation of the 
debtor’s operations, where applicable. Termination must be preceded 
by the consultation of the employees’ representatives or the works 
council and the information of the labour authorities.

If the business is sold by way of a sale plan (whether approved in 
reorganisation or in liquidation proceedings), employment contracts 
included in the plan approved by the court automatically transfer to the 
purchaser. Non-transferred employment contracts are terminated by 
the judicial administrator or liquidator (see question 18).

Pension claims

35 What remedies exist for pension-related claims against 
employers in insolvency proceedings and what priorities 
attach to such claims?

In most cases in France, existing employee pension plans or schemes 
are externalised (ie, an entity independent from the debtor company 
is in charge of receiving the contributions and then distributing the 
pension to the employees when they retire). As a consequence, the 
insolvency of the debtor company has no impact on the pension plans 
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or schemes. However, in cases where the employee pension plan is 
internal to the debtor company, as a rule the AGS refuses to guarantee 
the payment of the pension to the employees, who must therefore file a 
statement of their claim and will not benefit from any priority ranking. 
This rule adopted by the AGS is, however, subject to debate, and in at 
least one decision of the French Supreme Court, dated 25 January 2005, 
it was considered that the AGS should guarantee payment. This pay-
ment will be limited to the maximum amount guaranteed by the AGS 
(see above at question 34).

Environmental problems and liabilities

36 In insolvency proceedings where there are environmental 
problems, who is responsible for controlling the 
environmental problem and for remediating the damage 
caused? Are any of these liabilities imposed on the insolvency 
administrator, secured or unsecured creditors, the debtor’s 
officers and directors, or on third parties?

The environmental problems of a company in insolvency proceed-
ings must be controlled by both its managing directors (if they are 
still in charge of the management of the company) and the insolvency 
administrator, if it has been granted power to oversee or assist with the 
management of the company (in safeguard, judicial reorganisation or 
judicial liquidation proceedings) or by the insolvency administrator if it 
has taken over the management of the company (in judicial reorganisa-
tion or judicial liquidation proceedings). The insolvency administrator 
must also request an environmental audit during safeguard proceed-
ings or judicial reorganisation proceedings and must ensure that the 
safeguard or reorganisation plan that is presented to the court takes 
into account the environmental actions contemplated in such environ-
mental audit.

Liabilities with respect to the environmental problems of a com-
pany in insolvency proceedings may be imposed on:
• the debtor’s managing directors, by an action for shortfall in the 

company’s assets, which can be brought in liquidation proceedings 
on the ground that such directors have, by acts of mismanagement, 
contributed to a shortfall in the company’s assets;

• the insolvency administrator, but only in some limited circum-
stances such as not having taken some urgent measures necessary 
to ensure the safety of the site (ie, measures needed to prevent an 
immediate and proven risk for safety and public health) with respect 
to the pollution caused by the company in insolvency proceedings;

• the shareholders, by an action which has been introduced in 
French law (article L512-17 of the French Environmental Code) 
by the Grenelle 2 law (Law No. 2010-788 of 12 July 2010), which 
provides that a parent company may be required by a court to bear 
all or part of the remedial costs incurred in relation to a polluting 
activity by one of its subsidiaries which is in liquidation proceed-
ings if such parent company has committed a fault having caused a 
shortfall in the insolvent subsidiary’s assets;

• the insurance companies, against whom the victims of the pol-
lution caused by the company in insolvency proceedings have a 
direct action; or

• the Environmental Agency, ADEME, if all other liable persons are 
unknown, insolvent or defaulting.

Also, in certain circumstances the victims of pollution caused by an 
insolvent company can be indemnified by specific national or inter-
national compensation funds created in relation to certain types 
of pollution.

Liabilities that survive insolvency proceedings

37 Do any liabilities of a debtor survive an insolvency or  
a reorganisation?

Generally, no further claims may be brought against the debtor once 
liquidation proceedings are closed.

In addition, subject to limited exceptions, the purchaser of the 
debtor’s assets in the framework of a sale plan purchases the assets free 
from any liens or past liabilities (see question 18).

Distributions

38 How and when are distributions made to creditors in 
liquidations and reorganisations?

Safeguard proceedings
Subject to their acceptance in the safeguard proceedings, pre-filing 
liabilities are repaid in accordance with the terms and conditions of the 
safeguard plan approved by the court with the profit generated by the 
continued operations of the business and, where applicable, the pro-
ceeds of the sale of certain assets of the debtor. Debts incurred after 
the start of the proceedings must generally be paid when due (see ques-
tion 14).

When the creditors’ committees and, where applicable, the bond-
holders’ general meeting, have rejected the restructuring proposals 
made by the debtor or by members of the creditors’ committees (see 
question 23), the court cannot impose a waiver of debt on creditors. 
However, it can impose a ‘term-out’ by which claims are to be repaid in 
annual instalments over a maximum of 10 years, save for claims benefit-
ing from a ‘new money’ priority. The first annual instalment is payable 
at the latest 12 months after the court order imposing the rescheduling 
of debts, with no statutory minimum for the first two instalments and a 
minimum 5 per cent of the total liabilities (principal and interest) from 
the third instalment, although the repayment of a debt cannot start 
before the original contractual maturity. The same rules apply for safe-
guard proceedings where no creditors’ committees are set up and for 
creditors that are not members of creditors’ committees.

If the debtor does not comply with the obligations provided for by 
the safeguard plan, the court may order the termination of the plan. 
If the debtor is insolvent according to the French insolvency test (see 
question 1), such termination may result either in the start of reorgani-
sation proceedings or liquidation of the debtor if there are no prospects 
of recovery (see question 25).

Reorganisation proceedings
At the end of the observation period, the court will order either a reor-
ganisation plan or a sale plan.

The rules set out above for distributions made under a safeguard 
plan also apply to the reorganisation plan. If the debtor does not comply 
with the obligations provided by the reorganisation plan, the reorgani-
sation plan may be terminated by the insolvency court and liquidation 
proceedings may be opened.

A sale plan is implemented pursuant to the provisions set out in 
the French Commercial Code regarding liquidation proceedings. If the 
court approves a sale plan, the price paid by the third-party purchaser 
will be allocated to the repayment of the debts pursuant to the prior-
ity rules set out in the French Commercial Code (see question 33). In 
this case, distribution will occur once sale proceeds have been collected 
and after the statements of all claims have been verified and are final.

Liquidation proceedings
In liquidation proceedings, distributions are made by the liquidator 
according to priority rules (see question 33) as sale proceeds are col-
lected and after the statements of all claims have been verified and 
are final.

Transactions that may be annulled

39 What transactions can be annulled or set aside in liquidations 
and reorganisations and what are the grounds? What is the 
result of a transaction being annulled?

When a debtor is the subject of insolvency proceedings (whether reor-
ganisation proceedings or liquidation proceedings), the insolvency 
court can annul certain transactions entered into, and certain payments 
made, by the debtor during the ‘suspect period’. The suspect period is 
defined as the period between the date on which the debtor is deemed 
to have become insolvent, as determined by the insolvency court, and 
the date on which insolvency proceedings are opened. The date of the 
debtor’s insolvency cannot be set earlier than 18 months before the 
judgment opening the insolvency proceedings or before the judgment 
formally approving a conciliation agreement (see question 11).

The rationale behind the possibility of setting aside such acts and 
transactions made during the suspect period is to restore the estate of 
the debtor and to cancel advantages granted by an insolvent debtor to 
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one of its creditors, to the detriment of the collective interest of all its 
other creditors.

The French Commercial Code provides for a list of transactions 
and acts that are set aside by the court when made during the suspect 
period. This includes in particular:
• disposals of assets without consideration;
• contracts that impose unduly onerous obligations on the debtor;
• payments of debts before they are due;
• payments that are not made: in cash, through specific negotiable 

instruments, by wire transfer, through Dailly assignments or pay-
ments that are made other than by normal commercial means;

• cash collateral ordered by a court (under article 2350 of the French 
Civil Code), unless it has been ordered by a court decision having 
the force of res judicata;

• mortgages and pledges granted by the debtor over its moveable or 
immoveable property that secure debts entered into prior to the 
granting of such security interests; and

• transfers of assets and rights into a trust, unless such transfer has 
been made in order to secure a debt entered into in the same time 
as such transfer of assets.

In addition to the above, French courts have a discretionary power to 
set aside any transaction if the two following conditions are met:
• the transaction was entered into during the suspect period; and
• the other party knew that the debtor was already insolvent (accord-

ing to the insolvency test described in question 1) when it made the 
payment or entered into the transaction.

If an act or transaction is annulled by the court, the creditor will be 
deprived of its rights and will have no claim under the act or transac-
tion that has been declared null and void.

A claim to annul a payment made, or a transaction entered into, 
during the suspect period may be brought by the judicial administrator, 
the creditors’ representative, the liquidator or the public prosecutor.

Proceedings to annul transactions

40 Does your country use the concept of a ‘suspect period’ in 
determining whether to annul a transaction by an insolvent 
debtor? May voidable transactions be attacked by creditors 
or only by a liquidator or trustee? May they be attacked in a 
reorganisation or a suspension of payments or only in  
a liquidation?

See question 39.

Directors and officers

41 Are corporate officers and directors liable for their 
corporation’s obligations? Are they liable for pre-bankruptcy 
actions by their companies? Can they be subject to sanctions 
for other reasons?

Managing directors (whether officially appointed or de facto directors) 
of an insolvent company may be held personally liable for the debts 
of the company if they are found to have mismanaged the company’s 
business – prior to the opening judgment of liquidation proceedings – 
and if their mismanagement contributed to the shortage of assets in 
the debtor company.

Criminal and professional sanctions may also apply to corporate 
officers and directors in certain circumstances.

Groups of companies

42 In which circumstances can a parent or affiliated corporation 
be responsible for the liabilities of subsidiaries or affiliates?

As a general rule, under French law a company is a separate legal entity 
from other companies of the same group, including its shareholders 
and subsidiaries. As a result, its assets cannot be affected by insolvency 
proceedings commenced against other companies, even if these com-
panies belong to the same group. Nevertheless, the corporate veil may 
be lifted and insolvency proceedings commenced against one com-
pany may be extended to another (even if such other company is not 
insolvent) either on the ground that the debtor company is held to be 
a fictitious legal entity or that the assets and liabilities of the parent 

company and those of its subsidiary as so intertwined that they should 
in fact be considered to be one single entity.

Extension on the ground that the debtor company is a fictitious 
legal entity
Case law considers that a company is a fictitious legal entity where a 
separate legal entity exists in form only (ie, the company has no auton-
omy and does not exist as an independent entity despite the existence 
of an independent legal structure or has been set up fraudulently, or 
both). The courts, however, only rarely extend insolvency proceedings 
commenced against one company to another company on the ground 
that the company is a fictitious legal entity.

Extension on the ground of mix-up of assets and liabilities
A French court may only hold that there has been a mix-up of two com-
panies’ assets and liabilities if it finds that two conditions, theoretically 
alternative but most of the time used cumulatively, are met: there must 
be a commingling of accounts and abnormal financial streams (being 
analysed by case law as systematic transfers of assets or of services 
without consideration).

This French rule, however, cannot be applied with respect to a 
company having its registered office in another EU state, according to 
a decision of the EU Court of Justice dated 15 December 2011 (Rastelli 
Davide e C Snc v Jean-Charles Hidoux C-191/10), which was con-
firmed by a decision of the French Supreme Court dated 10 May 2012. 
According to these decisions, insolvency proceedings opened against 
a French company with its COMI in France cannot be extended on the 
ground of the French rule mentioned above to a company having its 
registered office (and its COMI) in another EU state.

See also question 36 with respect to the specific action relating to 
environmental liabilities whereby a parent company may be required 
by a court to bear all or part of the remedial costs incurred in rela-
tion to a polluting activity of one of its subsidiaries that is in liquida-
tion proceedings.

There are no provisions under French law allowing a court to order 
a distribution of group company assets pro rata without regard to the 
assets of the individual corporate entities involved.

Insider claims

43 Are there any restrictions on claims by insiders or non-arm’s 
length creditors against their corporations in insolvency 
proceedings taken by those corporations?

French insolvency law does not specifically address this issue; how-
ever, all claims are reviewed and checked by the creditors’ representa-
tive and the court has the power to reject such claims if deemed invalid. 
See question 39 with respect to transactions that can be annulled if 
entered into during the suspect period under certain circumstances, 
in particular, contracts that impose unduly onerous obligations to the 
debtor and transactions entered into with a party that had knowledge 
of the fact that the debtor was already insolvent when it has entered 
into the transaction.

Creditors’ enforcement

44 Are there processes by which some or all of the assets of a 
business may be seized outside of court proceedings? How are 
these processes carried out?

Once safeguard judicial reorganisation or liquidation proceedings are 
started against a debtor, its assets may not be seized (since there is an 
automatic stay of proceedings in place). This is without prejudice to the 
rules provided under the EU Insolvency Regulations for assets located 
in a member state other than France on the date of the opening of the 
safeguard or insolvency proceedings.

Notwithstanding the above, a creditor that legitimately retains 
possession of one of the debtor’s assets may obtain full payment of its 
claim in exchange for the release of the asset (subject to the asset being 
necessary to the debtor’s operations). In addition, a creditor secured by 
a pledge over one of the debtor’s assets may, under certain conditions, 
be granted full ownership of the said asset in payment of its debt in the 
event of liquidation proceedings.
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Corporate procedures

45 Are there corporate procedures for the liquidation or 
dissolution of a corporation? How do such processes contrast 
with bankruptcy proceedings?

A company may be liquidated and wound up outside the scope of insol-
vency proceedings and outside court proceedings if it is in a position to 
repay all its debts.

In this case, the shareholders or the court will appoint a liquidator 
who will be in charge of the distribution of the company’s assets and 
payment of the company’s debts. When all distributions have been 
made and debts paid (which must be done within three years from the 
start of the liquidation), the shareholders will decide in a general meet-
ing whether the liquidation process should be closed. The corporate 
entity will only cease to exist when the liquidation is completed. In this 
event, the liquidator will request that the company be removed from 
the Trade and Companies’ Registry.

Conclusion of case

46 How are liquidation and reorganisation cases formally 
concluded?

Out-of-court restructurings are formally concluded when:
• parties have agreed on a restructuring agreement (whether in man-

dat ad hoc or conciliation proceedings), if no approval from the 
court is required by the parties;

• the conciliation agreement has been either certified by the presid-
ing judge of the court or formally approved by the court (see ques-
tion 11); or

• at the end of a maximum five-month period of the opening of con-
ciliation proceedings if no agreement has been reached by the par-
ties (see question 11).

Safeguard and reorganisation proceedings are formally concluded 
upon the approval of the safeguard or reorganisation plan. In addi-
tion, once the safeguard or reorganisation plan has been fully imple-
mented, the court official in charge of supervising the implementation 
of the plan will draft a report confirming the completion of the plan to 
the court.

Liquidation proceedings are formally concluded when all debts 
have been repaid, the liquidator has been able to obtain sufficient pro-
ceeds in order to repay all debts, the continuation of the liquidation 
proceedings is impossible due to a shortfall of assets or the continua-
tion of liquidation proceedings is considered to be no longer justified 
due to difficulties in selling the remaining assets.

If the debtor is in ongoing judicial proceedings, the insolvency 
court may, however, close the liquidation proceedings, subject to a 
representative being appointed that must continue the ongoing judi-
cial proceedings on behalf of the liquidated debtor and allocate the 
proceeds obtained from such proceedings to the creditors of the liqui-
dated debtor.

International cases

47 What recognition or relief is available concerning an 
insolvency proceeding in another country? How are foreign 
creditors dealt with in liquidations and reorganisations? 
Are foreign judgments or orders recognised and in what 
circumstances? Is your country a signatory to a treaty on 
international insolvency or on the recognition of foreign 
judgments? Has the UNCITRAL Model Law on Cross-Border 
Insolvency been adopted or is it under consideration in your 
country?

Rules concerning insolvency proceedings of companies with their 
COMI located within the European Union (other than Denmark) 
are contained in the EU Insolvency Regulations. The EU Insolvency 
Regulations provide for an automatic recognition in France of insol-
vency proceedings carried out in another EU member state (save for 
Denmark). For further information please refer to the EU chapter.

Outside the scope of the EU Insolvency Regulations, insolvency 
proceedings begun in another country have limited effects in France, 
until they are officially recognised through an exequatur judgment and 
are made enforceable in France. Up until then, debtors can be the sub-
ject of enforcement measures or insolvency proceedings in France.

Once the foreign insolvency proceedings are recognised in France, 
the foreign insolvency rules apply. The company’s assets and business 
in France are handled in accordance with these rules. Payments made 
or transactions entered into during the suspect period defined by the 
foreign law, prior to the start of the insolvency proceedings, can be 
challenged. The foreign insolvency proceedings are expected to pro-
duce their full effects.

The adoption of the UNCITRAL Model Law on Cross-Border 
Insolvency has been discussed but, for the time being, no steps have 
been taken to implement it in France.

COMI

48 What test is used in your jurisdiction to determine the COMI 
(centre of main interests) of a debtor company or group 
of companies? Is there a test for, or any experience with, 
determining the COMI of a corporate group of companies in 
your jurisdiction?

French courts are using the technique of a ‘body of corroborating evi-
dence’ in order to determine the COMI of a debtor company or group 
of companies. The cumulative effect of several of the following pieces 
of evidence is used:
• the nationality and residence of the directors of the company;
• the location of the board meetings of the company;
• the location from where the strategic and operational management 

of the company is performed;
• the place where the main negotiations concerning the company 

are led;
• the location of the main creditors of the company;
• the location of the main assets of the company;
• the law governing the main contracts of the company;
• the place from where the supplies of goods are procured;
• the place where the strategic, operational and financial divisions of 

a group of companies are located; and
• the location of the majority of the employees of the company or 

group of companies.

There is, however, no definite line or principle followed or applied by 
the French courts in their analysis relating to the location of the COMI 
and the absence of established case law means that French courts may 
not necessarily apply the same criteria from one court to another when 
examining similar cases.

Cross-border cooperation

49 Does your country’s system provide for recognition of 
foreign insolvency proceedings and for cooperation between 
domestic and foreign courts and domestic and foreign 
insolvency administrators in cross-border insolvencies 
and restructurings? Have courts in your country refused to 
recognise foreign proceedings or to cooperate with foreign 
courts and, if so, on what grounds?

See question 47 with respect to the recognition in France of foreign 
insolvency proceedings.

The EU Insolvency Regulations provide for cooperation between 
an insolvency practitioner appointed in main insolvency proceed-
ings opened in an EU member state and an insolvency practitioner 
appointed in secondary proceedings opened in another EU member 
states (article 31 of the 2000/1346 EU Insolvency Regulation and arti-
cle 41 of the 2015/990 EU Insolvency Regulation).

Judicial administrators can enter into insolvency protocols or other 
arrangements with foreign courts, although it is not common practice 
in France and, in any event, it will be decided on a case-by-case basis. 
To our knowledge, there have been limited examples of such process. 
One example of a protocol can be found in the Sendo International 
case, where main insolvency proceedings had been commenced in the 
United Kingdom against the company Sendo International and second-
ary proceedings had been opened in France. The liquidators of both 
proceedings had entered into a protocol intended to establish a practi-
cal modus operandi in order to enable effective cooperation between 
the two insolvency proceedings. This protocol notably provided how to 
proceed with the statements of claims, the debtor’s assets as well as the 
liquidation proceeds (Commercial Court of Nanterre, 29 June 2006, 
Sendo International). A more recent example can be found in the Nortel 
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restructuring where insolvency protocols have been signed between 
the administrators appointed in the main proceedings (administration) 
in England with respect to the French Nortel companies and the judi-
cial administrator appointed in the French secondary proceedings.

French courts may refuse to recognise foreign insolvency proceed-
ings based on the following grounds: with respect to EU insolvency 
proceedings, a conflict with the French international public policy 
(article 26 of the 2000/1346 EU Insolvency Regulation and article 33 
of the 2015/848 EU Insolvency Regulation) or a limitation of personal 
freedom or postal secrecy (article 25, paragraph 3 of the 2000/1346 EU 
Insolvency Regulation) and, with respect to other foreign insolvency 
proceedings (outside the EU), if one or more conditions for exequatur 
are not met (see question 47 with respect to the exequatur of foreign 
insolvency judgments). However, there are very rare cases where for-
eign judgments have not been recognised.

Cross-border insolvency protocols and joint court hearings

50 In cross-border cases, have the courts in your country entered 
into cross-border insolvency protocols or other arrangements 
to coordinate proceedings with courts in other countries? 
Have courts in your country communicated or held joint 
hearings with courts in other countries in cross-border cases? 
If so, with which other countries?

See question 49.
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Germany
Franz Aleth and Nils Derksen
Freshfields Bruckhaus Deringer

Legislation

1 What legislation is applicable to insolvencies and 
reorganisations? What criteria are applied in your country to 
determine if a debtor is insolvent?

In principle, the German Insolvency Act governs all bankruptcies and 
judicial reorganisations in Germany. As regards the restructuring and 
orderly winding up of financial institutions, the prerequisites and pro-
ceedings are primarily stipulated in the Law on Bank Restructuring 
dated 9 December 2010 (see questions 3 and 5). Furthermore, there 
are a number of special provisions in the German Banking Act grant-
ing certain rights and responsibilities to the German Federal Financial 
Supervisory Agency (FSA) in the (threatened) insolvency of a financial 
institution. For example, the FSA can impose a temporary moratorium.

In general, the German Insolvency Act specifies two different cri-
teria for establishing insolvency: illiquidity; and, if the debtor is a legal 
entity (limited liability company, stock corporation, etc) or a (limited 
liability) partnership that has solely legal entities as (general) partners, 
over-indebtedness.

Illiquidity
According to the Insolvency Act, a debtor is illiquid when it is unable 
to pay its debts as they fall due. A company is deemed to be illiquid if 
it has ceased making payments. The German Federal Supreme Court 
decision of 24 May 2005 (IX ZR 123/04) has, however, set out the fol-
lowing qualifications:
• if it can reasonably be expected that the debtor will meet its pay-

ment obligations within no more than three weeks from their due 
date, the company is not considered illiquid;

• if the liquidity shortfall amounts to less than 10 per cent of all due 
payment obligations the company is only considered illiquid if the 
shortfall is likely to increase to more than 10 per cent in the near 
future; and

• if the liquidity shortfall amounts to 10 per cent or more of the due 
payment obligations illiquidity is assumed, unless there is a high 
likelihood that the shortfall will soon be covered completely, or 
almost completely, and the creditors can be reasonably expected 
to wait. Accordingly, a mere temporary interruption of payments 
will not constitute illiquidity.

Over-indebtedness
In general, a company will be regarded as being over-indebted when-
ever the company’s total liabilities (including accruals) exceed its total 
assets (including hidden reserves, which can be taken into account). 
Until 17 October 2008, where there was a predominant probability 
that the company’s business could be continued, the evaluation of the 
company’s assets was permitted to be undertaken on a going-concern 
(rather than liquidation) basis. If such valuation on a going-concern 
basis (and the consideration of hidden reserves) still resulted in a nega-
tive net asset value, the company had to file for insolvency (notwith-
standing the predominant probability of a continuation of its business). 
With effect as of 18 October 2008, as a consequence of the financial 
crisis, the Insolvency Act was modified so that a company is generally 
no longer regarded as being over-indebted when there is a predomi-
nant likelihood that the company’s business can continue. This modi-
fied over-indebtedness test was supposed to only be in force for an 

interim period until 31 December 2013. However, in December 2012 
the German legislator decided to adopt this modified legal definition of 
over-indebtedness for an indefinite period.

Threatened illiquidity
In addition, the Insolvency Act establishes the concept of ‘threatened 
illiquidity’. This gives the debtor (but not the creditors) the right to initi-
ate a reorganisation or liquidation under the Insolvency Act when the 
company’s illiquidity is imminent (see questions 9 to 13).

The debtor is deemed to be threatened with illiquidity if it is likely 
to be unable to meet its existing payment obligations when they fall 
due. This is particularly the case when it appears that the company is 
more likely to become illiquid than to recover. In practice, a company 
threatened by illiquidity is usually also over-indebted.

Courts

2 What courts are involved in the insolvency process? Are there 
restrictions on the matters that the courts may deal with?

The lower court of the district in which a state court is located has 
exclusive insolvency jurisdiction for that district.

If the centre of the debtor’s business activity is located in another 
district, the insolvency court of that district will have exclusive local 
jurisdiction. If more than one court has jurisdiction, the court in which 
the application for commencement of the insolvency proceeding was 
first filed will have exclusive jurisdiction.

The competent insolvency court has jurisdiction to deal with all 
matters connected with the insolvency proceeding. Among other 
things, the insolvency court can suspend creditors’ attempts to enforce 
against the debtor’s assets (save for real property). The position is dif-
ferent where there is a judicial execution of the debtor’s real property. 
The execution in that case can only be temporarily suspended by the 
court having jurisdiction over the execution, and not by the insol-
vency court.

Excluded entities and excluded assets

3 What entities are excluded from customary insolvency 
proceedings and what legislation applies to them? What 
assets are excluded from insolvency proceedings or are 
exempt from claims of creditors?

In principle, insolvency proceedings may be commenced by or against 
any natural or legal person. An unincorporated association that other-
wise has no separate legal personality will be deemed to be a legal per-
son. Insolvency proceedings cannot, however, be commenced against 
any legal entity that is subject to state supervision, if the law of the 
respective state so provides.

Furthermore, the Law on Bank Restructuring (see questions 1 and 
5) provides for specific rules concerning the restructuring and orderly 
winding up of financial institutions.

In principle, the insolvency proceedings involve all of the assets 
owned by the debtor on the date when the insolvency proceedings are 
opened and those acquired by the debtor during the insolvency pro-
ceedings. However, there are certain exceptions as regards the assets 
of natural persons that cannot be enforced over or form part of the 
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insolvency. From a practical point of view, this exemption does not 
affect corporate insolvencies.

Public enterprises

4 What procedures are followed in the insolvency of a 
government-owned enterprise? What remedies do creditors 
of insolvent public enterprises have?

German insolvency law does not provide for specific procedures for 
government-owned enterprises. Hence, the provisions under the 
German Insolvency Act also apply for such enterprises.

However, insolvency proceedings cannot be commenced against 
the federal government or a state government, or any legal entity that is 
subject to state supervision, if the law of the respective state so provides 
(see also question 3).

Creditors of insolvent public enterprises have the same remedies 
as creditors of insolvent non-public enterprises (as to the remedies of 
unsecured creditors, see question 8).

Protection for large financial institutions

5 Has your country enacted legislation to deal with the financial 
difficulties of institutions that are considered ‘too big to fail’?

In view of the worldwide financial crisis, the German legislator passed, 
among others, the Law on Bank Restructuring, which became effective 
on 1 January 2011. The Law on Bank Restructuring provides specific 
rules concerning the restructuring and orderly winding up of financial 
institutions. The rationale of the law is that the financial distress of a 
bank should primarily be rectified by its stakeholders (ie, in particular 
its shareholders and its creditors). An intervention by the FSA may only 
be considered if the stakeholders fail to implement adequate restruc-
turing measures and if the stability of the financial system is otherwise 
at risk.

The Law on Bank Restructuring provides for two restructuring pro-
cedures, both of which can only be initiated by the financial institution 
itself: a recovery procedure and a restructuring procedure. Both proce-
dures provide a framework for a collective negotiated settlement.

The recovery procedure can be initiated by the management of a 
distressed bank far in advance of a potential insolvency. The recovery 
procedure may be commenced after the management gives notice of 
its need for recovery and presents a recovery plan to the FSA. Such plan 
must outline the measures proposed to recover the bank, but may not 
impair any third-party rights.

Alternatively, a restructuring procedure may be initiated if the 
existence of the bank is endangered and if the collapse of the bank 
would severely affect the stability of the financial system. The restruc-
turing procedure is shaped along the lines of the insolvency plan proce-
dure under the Insolvency Act (see question 23), meaning that creditors 
of the financial institution form different creditor groups that vote on 
the restructuring plan (including the possibility of a cram down). Such a 
restructuring plan may impair shareholder rights and may also provide 
for a debt-to-equity swap. Beyond this, the restructuring plan may also 
stipulate the spin-off of certain parts of the financial institution to an 
existing or a newly established affiliate.

If the stakeholders are not willing to stabilise the financial institu-
tion in distress or if the measures taken do not sufficiently allow for a 
recovery of the institution, so the stability of the financial system is 
(still) in danger, the FSA is empowered to nominate a special represent-
ative who is assigned certain tasks, responsibilities and rights that the 
FSA considers necessary to recover the financial institution. In addi-
tion, the FSA has the power to force a financial institution to transfer its 
business in whole or in part to another (public or private) bank.

There is no specific restructuring act for insurance companies. It 
must, however, be noted that there are some special rules for insolvency 
proceedings over the estate of insurance companies (section 88 et seq 
of the German Insurance Supervision Act). For instance, if an insur-
ance company becomes insolvent, only the supervising authority may 
file an application for the commencement of insolvency proceedings.

Secured lending and credit (immoveables)

6 What principal types of security are taken on immoveable 
(real) property?

The principal types of security devices that are taken on immoveable 
(real) property are as follows.

Hypothek
Real property can be charged by way of a hypothek (ie, mortgage) as 
security for payment of a definite sum that equals the secured personal 
debt. It is not necessary for the creation of a hypothek that the owner of 
the real property is the personal debtor in respect of the claim secured 
by the charge. The hypothek may be certificated or non-certificated. 
Both forms are registered with the land register, but only the holder of 
a certificated hypothek receives a certificate after registration that ena-
bles him to transfer the hypothek external to the register by means of 
written assignment and handing over the certificate.

Grundschuld
A grundschuld (ie, land charge) creates a charge on real property for the 
payment of a definite sum of money. It differs from a hypothek because 
it does not depend on an underlying personal debt and theoretically 
may exist without one. In practice, the parties usually agree that the 
grundschuld will not be transferred back to the real property owner until 
all outstanding sums have been repaid.

Secured lending and credit (moveables)

7 What principal types of security are taken on moveable 
(personal) property?

The principal types of security devices that are taken on moveable (per-
sonal) property are:
• retention of title: pursuant to section 449 of the Civil Code, the 

seller of personal property may retain title over the assets it is sell-
ing until the purchase price has been paid;

• fiduciary transfer of assets: a fiduciary transfer of assets is an 
arrangement pursuant to which a debt is secured on personal prop-
erty, possession of which is retained by the debtor;

• fiduciary transfer of receivables: a fiduciary transfer of receivables 
is an arrangement whereby security is granted over receivables 
owed to the debtor; and

• chattel pledge: a chattel pledge is created by pledging a chattel (or 
claim) as security for a debt. It is a right in rem to satisfy a claim. 
A chattel pledge requires that the debtor delivers up possession of 
the chattel.

In practice, one will often find a combination of these security devices. 
For instance, suppliers usually supply their products on retention of 
title terms. However, the terms of supply may entitle the retailer to 
sell the products in the ordinary course of business, provided that the 
(future) receivables arising from such sales to customers are assigned 
to the supplier in advance by fiduciary transfer.

Unsecured credit

8 What remedies are available to unsecured creditors? Are the 
processes difficult or time-consuming? Are pre-judgment 
attachments available? Do any special procedures apply to 
foreign creditors?

An unsecured creditor must first obtain a judgment in respect of its 
debt. It can then initiate a judicial execution of the debtor’s personal 
or real property. However, these procedures can be very difficult and 
time-consuming, especially if the debtor contests the creditor’s claim. 
In principle, an attachment could be obtained in advance of a judg-
ment or execution but only where certain strict requirements have 
been met. An example would be if the enforcement of the judgment 
would become impossible or considerably more difficult without such 
a court order.

Foreign creditors in possession of a foreign judgment would have 
to apply to a German court for recognition of their judgments before 
bringing steps to enforce it.

© Law Business Research 2016



Freshfields Bruckhaus Deringer GERMANY

www.gettingthedealthrough.com 195

Voluntary liquidations

9 What are the requirements for a debtor commencing a 
voluntary liquidation case and what are the effects?

Generally, a voluntary liquidation may only be implemented in accord-
ance with general corporate procedures if the debtor is able to discharge 
all its debts or reach an out-of-court settlement with all its creditors.

Under the Insolvency Act, the debtor may (voluntarily) initiate 
insolvency proceedings under the Insolvency Act when illiquidity 
threatens (as defined in the Insolvency Act (see question 1)).

Upon the commencement under the Insolvency Act, the debtor is 
generally divested of the power to dispose of its assets. An insolvency 
administrator is then appointed by the court. In this context, it should, 
however, be noted that the Insolvency Act provides for self-adminis-
tration proceedings that give the debtor the opportunity to continue to 
manage and administer the insolvency estate, subject to the supervi-
sion of a custodian who usually is an insolvency practitioner. However, 
self-administration proceedings are not designed to initiate a voluntary 
liquidation but rather a voluntary reorganisation (see also questions 11 
and 14).

Involuntary liquidations

10 What are the requirements for creditors placing a debtor into 
involuntary liquidation and what are the effects?

Insolvency proceedings can only be commenced by the presentation 
of an application. An application may be presented by a creditor if the 
creditor can establish that the debtor is unable to pay its debts as they 
fall due or, in the case of a legal entity or a (limited liability) partner-
ship that has only legal entities as (general) partners, that the entity is 
over-indebted (as defined in the Insolvency Act (see question 1)). If the 
creditor’s application is well founded, the insolvency court will then 
give the debtor an opportunity to be heard.

Upon the commencement of the insolvency proceedings, the insol-
vency administrator immediately takes possession of, and administers, 
all assets that constitute the insolvency estate. Moreover, the debtor’s 
management will be subject to a positive duty to provide information.

Once the administrator has taken possession of the debtor’s assets, 
he or she is required to prepare a list of the assets comprising the insol-
vency estate, in which the value of each object is stated. The adminis-
trator must also prepare a list of all creditors whose names appear in 
the books and papers of the debtor, or whose identities are revealed by 
other statements of the debtor, or who assert their claims in the course 
of the proceeding. In addition, the administrator is obliged to prepare a 
statement of affairs. Once all the assets of the estate have been realised 
and the final distribution has taken place, so that the insolvency pro-
ceedings will be closed, the legal entity or partnership will be erased 
from the commercial register.

Voluntary reorganisations

11 What are the requirements for a debtor commencing a formal 
financial reorganisation and what are the effects?

If the debtor is a legal entity or a (limited liability) partnership with legal 
entities only as (general) partners, and it is established that the debtor 
cannot pay its debts as they fall due or the debtor is over-indebted (as 
defined in the Insolvency Act (see question 1)), the managing directors 
of the debtor are compelled by German law to apply for the commence-
ment of insolvency proceedings without undue delay and, in any event, 
at the latest within three weeks from the date on which the company 
became insolvent. In addition, the Insolvency Act gives the debtor (but 
not the creditors) the ability to initiate a reorganisation when illiquidity 
threatens (as defined in the Insolvency Act (see question 1)). In both 
insolvency or pending illiquidity, the debtor can combine the applica-
tion for the commencement of an insolvency proceeding with an appli-
cation for self-administration proceedings and the submission of a 
reorganisation plan (the ‘pre-packaged’ plan). Furthermore, if (merely) 
an over-indebtedness or a threatening illiquidity (or both) has occurred 
(as defined in the Insolvency Act (see question 1)), section 270b of the 
Insolvency Act provides for an early self-administration procedure (the 
‘protective shield procedure’) which establishes a three-month mora-
torium, thereby providing the debtor with protection from creditor 
enforcement action and enabling it to establish a reorganisation plan 
(see question 14).

Aside from the debtor, only the insolvency administrator is author-
ised to submit a reorganisation plan to the insolvency court. However, 
the creditors’ meeting can instruct the insolvency administrator to pre-
pare a reorganisation plan, which the insolvency administrator has to 
submit to the court within a reasonable time. The creditors’ commit-
tee, if one has been appointed, the works council, the spokespersons’ 
committee of the managerial employees, and the debtor, also have an 
advisory role in the preparation of the plan by the administrator.

Involuntary reorganisations

12 What are the requirements for creditors commencing an 
involuntary reorganisation and what are the effects?

As described above, insolvency proceedings may be commenced by 
a creditor on presentation of an application if it can demonstrate that 
the debtor is insolvent. An individual creditor does not have authority 
to submit a reorganisation plan. The creditors’ meeting, however, may 
instruct the insolvency administrator to produce a reorganisation plan. 
If each class of creditors accepts the plan, and if the insolvency court 
confirms the plan, it will then come into effect.

Mandatory commencement of insolvency proceedings

13 Are companies required to commence insolvency 
proceedings in particular circumstances? If proceedings  
are not commenced, what liabilities can result? What are  
the consequences if a company carries on business  
while insolvent?

Each managing director, or each member of the management board, 
of a legal entity (limited liability company, stock corporation, etc), a 
(limited liability) partnership that has solely legal entities as (general) 
partners, or an unincorporated company is obliged to file an applica-
tion for the commencement of insolvency proceedings without undue 
delay and, in any event, at the latest within three weeks after the 
date on which the company has become illiquid or over-indebted (as 
defined in the Insolvency Act (see question 1)). The managing direc-
tors are not obliged to apply for the commencement of insolvency pro-
ceedings immediately if they can reasonably expect that the illiquidity 
or over-indebtedness will be remedied within three weeks. However, 
each managing director is obliged to apply for the commencement of 
insolvency proceedings whenever it becomes clear that this reasonable 
expectation will not materialise. This is mandatorily deemed to be the 
case after the three weeks have lapsed.

Non-compliance with the obligation to apply for insolvency pro-
ceedings as described above will expose the managing directors to a 
personal liability towards the company or its creditors for damages 
resulting from the delayed initiation of the insolvency proceedings (see 
question 41). Furthermore, non-compliance with such obligation is an 
offence under German criminal law, which is punishable with a prison 
term of up to three years, or a fine.

Furthermore, each managing director or each member of a man-
agement board is under a duty to immediately assess the financial situ-
ation of the company if there are indications that the company might 
become unable to pay its debts when they fall due or the company’s 
total liabilities (including accruals) might exceed its total assets.

The obligation to file an application for the commencement of 
insolvency proceedings does not only apply to the managing directors 
or management board members of German entities, but also to the cor-
responding legal representatives of foreign companies that have their 
centre of main interests (COMI) in Germany.

Furthermore, each shareholder of a limited liability company is 
obliged to file for insolvency proceedings if:
• the company has become unable to meet its payment obligations or 

is over-indebted (or both); and
• the company does not have, or no longer has, a managing director.

The same applies to each member of the supervisory board of a stock 
corporation if the stock corporation does not have, or no longer has, 
a management board. Non-compliance with these obligations is an 
offence under German criminal law, which is punishable with a prison 
term of up to three years, or a fine, unless the shareholder is not aware 
of the company’s illiquidity, over-indebtedness or that the company is 
without management.
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In addition to personal and criminal liability, if a company carries 
on business while insolvent, certain transactions entered into by the 
insolvent company might be contested by the insolvency administra-
tor after the commencement of the insolvency proceedings (see ques-
tion 39).

Doing business in reorganisations

14 Under what conditions can the debtor carry on business 
during a reorganisation? What conditions apply to the use 
or sale of the assets of the business? Is any special treatment 
given to creditors who supply goods or services after the 
filing? What are the roles of the creditors and the court in 
supervising the debtor’s business activities? What powers can 
directors and officers exercise after insolvency proceedings 
are commenced by, or against, their corporation?

As stated above, in insolvency proceedings the right to manage and 
transfer the debtor’s assets passes to the insolvency administrator after 
the opening of the insolvency proceeding. Therefore, if the manag-
ing directors after the opening of the insolvency proceedings transfer 
an object forming part of the insolvency estate (without the consent 
of the insolvency administrator), such transfer is legally invalid (sub-
ject to certain exceptions). Once the application to open insolvency 
proceedings has been filed, but before an order has been made open-
ing the insolvency proceedings, the court may appoint a preliminary 
administrator. Usually, a preliminary administrator has fewer powers 
than an administrator, although the scope is similar and, if necessary, 
he or she can dispose of the debtor’s assets (in which case he or she 
is referred to as a ‘strong preliminary administrator’). However, he or 
she is not entitled to sell the entire enterprise or one of its businesses 
(see question 18). The preliminary administrator’s primary role is to 
continue the business of the debtor. The insolvency court is authorised 
to order that encumbered assets that are of particular significance for a 
restructuring must not be released to the secured creditors by the pre-
liminary insolvency administrator. Rather, the secured creditors are 
only entitled to demand compensation for the loss of value caused by 
the preliminary insolvency administrator’s usage. Liabilities incurred 
by a strong preliminary administrator (ie, where he or she has been 
authorised to dispose of the debtor’s assets) are deemed to be liabilities 
of the estate, provided that the insolvency proceeding will actually be 
opened subsequently.

As far as continued trading of the debtor’s business after the open-
ing of the insolvency proceeding is concerned, creditors who supply 
goods or services are paid as priority creditors of the estate. Examples 
of priority liabilities of the estate include:
• liabilities incurred by the administrator or otherwise as a result of 

the administration, disposition, sale and distribution of the insol-
vency estate; and

• liabilities arising after the opening of the insolvency proceeding  
from continuing contracts (eg, employment agreements, lease 
agreements), and contracts which the administrator has adopted.

As referred to in question 11, section 270 of the Insolvency Act pro-
vides that the debtor may, under the supervision of an insolvency 
practitioner, continue to manage the insolvency estate and dispose of 
assets (a process called self-administration). This is not dissimilar to 
the debtor-in-possession provisions of Chapter 11 of the US Bankruptcy 
Code. The prerequisite for the proceeding is that the insolvency court 
orders self-administration when the debtor applies for the opening 
of insolvency proceedings. The conditions for the making of such an 
order are:
• that the debtor has applied for the order; and
• that there are no circumstances which lead to the expectation that 

such an order will disadvantage creditors.

Self-administration is deemed not to be to the disadvantage of the 
creditors, if a preliminary creditors’ committee (see question 28) unani-
mously approves the debtor’s application.

If the reorganisation plan is successful and the debtor is to con-
tinue its business once the insolvency proceeding has come to an 
end, the plan may provide for the continued supervision of the debt-
or’s performance. That supervisory role is carried out by the insol-
vency practitioner.

Furthermore, section 270b of the Insolvency Act provides for the 
protective shield procedure, which puts a moratorium in place on credi-
tor enforcement for a limited period of time. The conditions for open-
ing the protective shield procedure are that:
• the debtor applies for it when an over-indebtedness or a threaten-

ing illiquidity (or both) has occurred (as defined in the Insolvency 
Act (see question 1)); and

• the intended restructuring has reasonable prospects of success.

If these requirements are met, the insolvency court may – without 
opening preliminary insolvency proceedings – order the moratorium 
on creditor enforcement for a maximum of three months during which 
the debtor must, under the supervision of an insolvency practitioner, 
establish and present a reorganisation plan. A debtor cannot apply for 
the protective shield procedure if it is already illiquid.

Stays of proceedings and moratoria

15 What prohibitions against the continuation of legal 
proceedings or the enforcement of claims by creditors apply 
in liquidations and reorganisations? In what circumstances 
may creditors obtain relief from such prohibitions?

Pending legal proceedings
The Civil Procedure Code imposes a stay on proceedings when the 
court opens insolvency proceedings. If the court has appointed a 
strong preliminary administrator, so that the debtor is generally pre-
vented from selling assets during this time (see question 14), then the 
stay of proceedings commences when the court appoints the prelimi-
nary administrator.

Once insolvency proceedings have been formally opened, the 
administrator is in entitled to choose whether to continue with legal 
proceedings initiated by the debtor pre-insolvency.

Enforcement of claims
Once insolvency proceedings have been formally opened creditors are 
prevented from enforcing their claims. In certain circumstances, the 
court could impose a stay on the initiation of enforcement of claims 
or suspend pending enforcement action prior to the formal opening of 
insolvency proceedings. Note that, as regards pending enforcement 
action over immoveables, only the court seized with the claim has the 
right to suspend such action.

Creditors cannot, in general, apply to the court to lift this morato-
rium on enforcement action. There are, however, exceptions. Creditors 
who can show that an asset does not belong to the estate because of a 
right of segregation may enforce their claim irrespective of the insol-
vency proceedings. Creditors with a right to separate satisfaction are 
also exempted; they may claim preferential satisfaction of their claim 
from the respective asset.

In respect of financial institutions that are subject to the Banking 
Act, the FSA may temporarily suspend transactions by and against 
the institution to avoid its insolvency, for example, by ordering 
a moratorium.

Post-filing credit

16 May a debtor in a liquidation or reorganisation obtain secured 
or unsecured loans or credit? What priority is given to such 
loans or credit?

Generally, the insolvency administrator may enter into loans and other 
credit to secure the necessary financing for a continuation of the debt-
or’s business. Such liabilities incurred by the administrator are treated 
as priority liabilities of the insolvency estate. As priority liabilities, they 
will be settled prior to the satisfaction of unsecured creditors, albeit 
only after the costs of the insolvency proceedings, which are also prior-
ity liabilities, and the secured creditors have been satisfied. If a debt 
is to be incurred that would significantly burden the insolvency estate, 
the insolvency administrator must obtain the consent of the creditors’ 
committee or, if a creditors’ committee has not been appointed, the 
consent of the creditors’ meeting.

To enable a successful restructuring, a reorganisation plan can also 
give priority to creditors that either:
• make loans or give credit to the debtor or a takeover company dur-

ing the period of supervision (which follows the ratification of the 
plan); or
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• permit existing loans or credits to continue during this time.

Those liabilities are also priority liabilities. They will not only be paid 
prior to satisfaction of unsecured creditors already existing, but also 
to new creditors entering into contractual agreements with the debtor 
within the period of supervision, while secured creditors will still be 
paid first. The aggregate maximum amount of such priority credit will 
be fixed in the plan. Further, such preferential satisfaction requires an 
agreement between the debtor or takeover company and the respective 
creditor and written approval by the insolvency administrator.

Set-off and netting

17 To what extent are creditors able to exercise rights of set-
off or netting in a liquidation or in a reorganisation? Can 
creditors be deprived of the right of set-off either temporarily 
or permanently?

As a general principle, claims by or against the insolvency estate exist-
ing as at the date of the opening of the insolvency proceedings may be 
set off against each other:
• if the claim of the creditor existed and was due and payable at the 

time of the opening of insolvency proceedings; and
• if the claim of the estate against which the creditor wishes to effect 

set-off was also existing at the time of the commencement of insol-
vency proceedings.

In the event that the claim or cross claim is contingent or not yet due 
at the date of the opening of insolvency proceedings, the set-off may 
only be effected once the claim becomes unconditional or due. A set-
off will be excluded if the claim of the estate that is to be offset becomes 
unconditional or due prior to the time that the set-off can be effected 
by the creditor.

No set-off is permissible if:
• a creditor’s claim arises after the opening of the insol-

vency proceedings;
• a creditor’s acquires its claim from another creditor following the 

opening of the insolvency proceedings (even if the original credi-
tor’s claim pre-dated the insolvency);

• a creditor’s acquires the right to set off by means of a voidable 
transaction; or

• a creditor is a debtor of the insolvency estate and has a claim which 
has to be satisfied from the assets of the debtor which are not 
affected by insolvency (eg, because of a contract entered into with 
the debtor who has upon the opening of insolvency proceedings no 
power to dispose of its assets).

These restrictions on a set-off may not affect:
• the transfer of financial collateral arrangements (as defined in  

section 1(17) of the Banking Act, for example, cash deposits, 
pledges or fiduciary transfers of securities); or

• the netting of claims under securities settlement systems (as 
defined in section 1(16) of the Banking Act) if the netting takes 
place on the day of the opening of the insolvency proceedings, at 
the latest.

Sale of assets

18 In reorganisations and liquidations, what provisions apply 
to the sale of specific assets out of the ordinary course of 
business and to the sale of the entire business of the debtor? 
Does the purchaser acquire the assets ‘free and clear’ of 
claims or do some liabilities pass with the assets? In practice, 
does your system allow for ‘stalking horse’ bids in sale 
procedures and does your system permit credit bidding  
in sales?

Upon the opening of insolvency proceedings, which include either a 
reorganisation or liquidation, the insolvency administrator is entitled 
to sell the debtor’s assets of the debtor. If the insolvency administrator 
intends to effect transactions of special significance to the insolvency 
proceedings, he requires the approval of the creditors’ meeting or the 
creditors’ assembly. In particular, such approval is necessary if the 
entire enterprise, or one of its businesses, is to be transferred.

In practice, most administrators aim to sell the business as a going 
concern by way of an asset sale as soon as possible to realise the best 

possible price and to preserve the greatest possible number of jobs. In 
general, the sale of assets is free and clear of any liability on the part 
of the buyer, provided that the insolvency proceedings have actually 
been opened. However, such asset sale does not generally affect credi-
tors with security rights in rem to the assets. As a rule, the insolvency 
administrator is entitled to dispose of encumbered moveable assets 
that are in the possession of the debtor and subsequently pay off the 
secured creditors with the proceeds from the sale. In practice, the insol-
vency administrator usually provides to the acquirer of the debtor’s 
business (or certain parts thereof ) with a release letter from the main 
secured creditors confirming that the security will be released upon 
payment of the purchase price. Apart from this, under section 613a of 
the Civil Code, the sale of a business (as a whole or in part) causes all 
employment relationships pertaining to this business (or the respective 
part sold) to be transferred by operation of law to the buyer (unless the 
employees concerned object to the transfer of their employment).

Subject to creditors’ meeting approval, the insolvency administra-
tor is free to pursue ‘stalking horse’ bids in a sale procedure. In prac-
tice, however, such bids do not seem to be of major relevance as the 
insolvency administrator will usually aim at disposing of the debtor’s 
business as soon as possible, so will not focus too much on preliminary 
‘stalking horse’ bids that could considerably delay the sales procedure 
(and finally jeopardise the sale of the business as such). If the adminis-
trator expects that a number of parties might be interested in acquiring 
the debtor’s business, he or she will initiate an auction process to obtain 
the best possible price (and preserve the likelihood of a sale in a well-
ordered process).

Under the Insolvency Act, a creditor may not credit bid in the 
sales process (unlike in a security enforcement process initiated by 
creditors outside of insolvency proceedings). It is possible, however, 
for the administrator and the acquirer of the debtor’s business, who is 
also creditor, to agree that the consideration owed by the acquirer is 
(partly) paid by way of a set-off or waiver (subject to creditors’ meeting 
approval). If the acquirer’s claims against the debtor are only unsecured 
insolvency claims (which will be the normal case), these claims will not 
be considered at nominal value, but will likely be valued at a percent-
age equalling the expected insolvency quota. As to assigning a claim of 
a (secured) creditor, there are no restrictions under the Insolvency Act. 
If a creditor aims to acquire the business of the debtor (ie, the insol-
vent company), it is, however, more likely that this will be achieved by 
a debt-to-equity-swap as part of an insolvency plan (see question 23).

Intellectual property assets in insolvencies

19 May an IP licensor or owner terminate the debtor’s right to 
use it when an insolvency case is opened? To what extent may 
an insolvency administrator continue to use IP rights granted 
under an agreement with the debtor? May an insolvency 
representative terminate a debtor’s agreement with a licensor 
or owner and continue to use the IP for the benefit of  
the estate?

There are no specific statutory provisions dealing with intellectual 
property rights in insolvency. In the event of the insolvency of the licen-
see, the insolvency administrator has the right to continue the licence 
agreement under its present terms or reject its continuation (any claims 
for damages of the licensor for non-performance being insolvency 
claims see question 21). Contractual clauses providing for a right of the 
licensor to terminate the licence agreement upon the opening of insol-
vency proceedings over the estate of the licensee will, at least accord-
ing to the prevailing view, be void.

In the event of the insolvency of the licensor, the different types of 
licences (exclusive and non-exclusive, main licences and sublicences) 
and intellectual property rights (patents, trademarks, copyrights, etc) 
need to be reviewed individually to determine whether the licensee 
is still the owner of a licence and authorised to use it. Generally, the 
administrator over the estate of the licensor has a right to opt to con-
tinue the licence agreement. In respect of an exclusive copyright main 
licence (for software, films, etc), the High Court of Mannheim held 
that the choice of non-performance resulted in the licensee’s loss of the 
licence (judgment of 27 June 2003, 7 O 127/03).

A judgment of the Federal Supreme Court (17 November 2005,  
IX ZR 162/04) shows a possible way to ensure the continuous use of 
software by the licensee in the event of a licensor’s insolvency. In that 
case, the licence agreement allowed both parties to terminate the 

© Law Business Research 2016



GERMANY Freshfields Bruckhaus Deringer

198 Getting the Deal Through – Restructuring & Insolvency 2017

agreement if the continuation of the agreement was unacceptable to 
one party. The agreement further provided for a transfer of the source 
code of the software developed by the licensor to the licensee under 
the condition precedent of such termination, the licensee in this event 
being obliged to pay a one-off compensation to the licensor. In the 
insolvency proceedings over the estate of the licensor, the insolvency 
administrator chose not to continue the licence agreement. Therefore, 
the licensee terminated the agreement. The court held that:
• the insolvency administrator had the right to choose not to further 

perform the licence agreement;
• because of this, the licensee had the right to terminate the agree-

ment; and
• as the transfer of the source code was already effected before the 

commencement of insolvency proceedings (though under a condi-
tion precedent that was only fulfilled after the commencement of 
the insolvency proceedings), this transfer was not affected by the 
commencement of the insolvency proceedings and subsequent 
actions of the insolvency administrator.

In a recent judgment (21 October 2015, I ZR 173/14), the Federal 
Supreme Court also stated that, under certain circumstances, insol-
vency administrators shall no longer be entitled to reject or assume 
contracts in relation to licence buy-outs once the mutual obligations of 
the parties to the licence agreement have been fulfilled.

Furthermore, the M2Trade (I ZR 70/10 of 19 July 2012) and Take 
Five (I ZR 24/11 of 19 July 2012) judgments of the Federal Supreme 
Court stated that even if an (insolvent) sub-licensor loses the main 
licence in an insolvency proceeding over its estate, any sub-licensee 
will still retain its sublicence (ie, the loss of the main licence does not 
automatically end the sublicence). In these judgments, the Federal 
Supreme Court also indicated a tendency to treat all intellectual prop-
erty right sublicences in the same way. Whether this will also apply to 
main licences remains unclear.

Personal data in insolvencies

20 Where personal information or customer data collected by an 
insolvent company is valuable to its reorganisation, are there 
any restrictions in your country on the use of that information 
in the insolvency or its transfer to a purchaser?

In addition to the Federal Data Protection Act, the Insolvency Act 
does not provide for any specific restrictions on using customer data 
within an insolvency proceeding. Therefore, it is not uncommon 
that, in particular, the customer base of an insolvent company, which 
often represents an asset of significant value, is sold as part of an 
asset deal between the insolvency administrator and a third party (see  
question 18 regarding asset deals). In this context, it should, however, 
be noted that in a recent case, the Bavarian Data Protection Authority 
(DPA) imposed a significant fine (a five-figure amount) on both the 
seller (ie, the appointed insolvency administrator) and the purchaser 
in connection with the sale of customer personal data. According to the 
DPA, customer personal data (eg, customer email addresses, phone 
numbers, credit card information, etc) as part of an asset deal had been 
transferred unlawfully (in violation the Federal Data Protection Act), 
since the insolvency administrator and the purchaser failed to obtain 
customer consent or, alternatively, give the customers an opportunity 
to object to the transfer of the personal data.

Rejection and disclaimer of contracts in reorganisations

21 Can a debtor undergoing a reorganisation reject or disclaim 
an unfavourable contract? Are there contracts that may not 
be rejected? What procedure is followed to reject a contract 
and what is the effect of rejection on the other party? What 
happens if a debtor breaches the contract after the insolvency 
case is opened?

Generally, any mutual contracts not having been performed by either 
party in full at the time of the formal opening of the insolvency pro-
ceedings become unenforceable, unless the insolvency administrator 
chooses to adopt the contract. The counterparty to such contract can 
require the insolvency administrator to decide without delay whether 
he adopts the contract. If he does not do so after having received such 
request, his option to elect a performance of the contract falls away. 

Any damages incurred by the other party as a result of such avoidance 
of contract may be filed as an ordinary, unsecured insolvency claim.

Contracts for the sale of goods by the insolvent company that are 
subject to retention of title remain in place upon request of the pur-
chaser if possession of the goods was transferred to the purchaser prior 
to the formal commencement of the insolvency proceeding. If, on the 
other hand, the insolvent company prior to the opening of the pro-
ceedings has purchased goods and received possession of such goods 
subject to retention of title by the seller, the insolvency administrator 
may postpone his or her decision on the option to maintain the contract 
until the date of the information hearing (see question 26).

As regards contracts for the lease of real estate if the insolvent 
company is the tenant, the insolvency administrator may terminate 
the lease giving the relevant statutory notice period (irrespective of the 
agreed contractual term). The landlord is not entitled to terminate a 
contract because of insolvency of the tenant.

Employment contracts where the insolvent company is the 
employer may be terminated by either party with a notice period of 
three months irrespective of any contractual provision to the contrary. 
In the insolvency proceedings, employees can be made redundant with 
the benefit that severance payments under a social plan are capped at 
an aggregate maximum amount of two-and-a-half times the monthly 
salary per employee. However, even after the commencement of the 
insolvency proceedings, the Employment Protection Act still applies, 
which may constrain redundancies by the insolvency administrator.

In self-administrations (section 270 et seq of the Insolvency 
Act (see questions 11 and 14)), the provisions on the performance of 
mutual contracts in an insolvency scenario also apply allowing the self- 
administering management of the insolvent company to exercise the 
insolvency administrator’s rights. The self-administering management 
is, however, supervised by an insolvency practitioner whose consent is 
required for certain measures.

Where an insolvency administrator (or in the event of a self-admin-
istration the debtor) breaches the aforementioned mutual contract, 
the other party can claim the resulting damage. Such damage claim 
would be an estate claim taking priority over insolvency claims (see  
question 31), However, if the insolvency administrator (or in the event 
of a self-administration the debtor) has opted for the non-performance 
of the contract the resulting damage may only be filed as non-preferred 
insolvency claim (see above).

Arbitration processes in insolvency cases

22 How frequently is arbitration used in insolvency proceedings? 
Are there certain types of insolvency disputes that may not 
be arbitrated? Will the court allow arbitration proceedings 
to continue after an insolvency case is opened? Can disputes 
that arise in an insolvency case after the case is opened be 
arbitrated with the consent of the parties? Can the court direct 
the parties to such disputes to submit them to arbitration?

There are no statistics addressing the number of arbitration proceed-
ings in conjunction with insolvency proceedings.

After the opening of insolvency proceedings, the debtor loses its 
ability to be a party to a dispute in relation to the estate; instead, the 
insolvency administrator will be the right party. In principle, the insol-
vency administrator is – subject to certain exceptions – bound by an 
arbitration clause agreed by the debtor pre-insolvency. However, an 
arbitration clause agreed by the debtor prior to the opening of insol-
vency proceedings does not affect indispensable rights of the insol-
vency administrator, so that the insolvency administrator is not bound 
by an arbitration clause in respect of, for instance, avoidance claims 
pursued by the insolvency administrator or proceedings related to the 
insolvency administrator’s right to reject the fulfilment of a contract. 
Also, the insolvency administrator may refuse to submit to arbitra-
tion proceedings if there is insufficient money in the estate to cover 
the expenses of such proceedings. The insolvency court does not have 
the authority to direct the insolvency administrator to submit a dispute 
to arbitration. The insolvency administrator is, however, bound by an 
arbitration (clause) he or she has agreed with the other party involved.

Apart from the aforementioned exclusions in relation to the insol-
vency administrator’s intrinsic rights there are no types of insolvency 
disputes that may not be arbitrated. Where insolvency administrator is 
willing to enter into an arbitration agreement in an insolvency proceed-
ing, the consent of the creditors’ committee has to be obtained.
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Where the insolvency administrator rejects the claim or another 
creditor objects to its insertion in the insolvency table then a creditor 
may need to bring proceedings to have the claim recognised. This may 
involve having to litigate or arbitrate an underlying dispute. In such 
litigation or arbitration the court or tribunal will be asked to make a 
declaration (rather than order specific performance). If the arbitration 
tribunal grants a declaration that the underlying claim is valid the cred-
itor would be permitted to be included in the insolvency table. Where 
the counterparty obtained an arbitral award prior to the opening of 
insolvency he can file such claim with the insolvency table (although 
the insolvency officeholder could appeal the award).

The opening of insolvency proceedings does not automatically 
cause arbitration proceedings to be interrupted. Whether arbitration 
proceedings are interrupted or not depends mainly on the proce-
dural rules applied by the arbitral tribunal. In any case, the insolvency 
administrator must have the chance to be heard in the arbitration pro-
ceedings. Otherwise, the arbitration award will not be recognised by 
German (insolvency) courts.

Successful reorganisations

23 What features are mandatory in a reorganisation plan? How 
are creditors classified for purposes of a plan and how is the 
plan approved? Can a reorganisation plan release non-debtor 
parties from liability, and, if so, in what circumstances?

The Insolvency Act places very few restrictions on what may be 
included in a reorganisation plan (such plan is called an ‘insolvency 
plan’ in Germany). By approving a plan, the parties can, inter alia, agree 
to deviate from the statutory rules on the disposition of the debtor’s 
assets and the distribution of proceeds. The plan must describe the pro-
posed measures for reorganising the debtor and how the plan affects 
the rights of creditors. Typically, a plan will contain provisions for a 
partial waiver of claims or for deferred payments. It will also usually set 
out the likely outcomes for creditors in a liquidation and a reorganisa-
tion of the business, so that the creditors can evaluate for themselves 
the (financial) advantages of a reorganisation.

The insolvency plan must separate creditors into classes. In par-
ticular, it must distinguish between secured and unsecured creditors. 
The plan must be approved by each class of creditor. A class of credi-
tors accepts the plan if a majority in number and majority in value in 
that class vote in favour. It is then up to the court to decide whether to 
confirm the plan.

Furthermore, creditors who have not filed their claims with the 
insolvency practitioner and had them included on the official table are 
also bound by the measures approved through the insolvency plan. 
Such creditors will be treated as creditors of the appropriate class if 
they assert a claim against the debtor after the insolvency proceedings 
have been terminated (see also question 23).

As the insolvency plan can provide for the disposition of the debt-
or’s assets, it may create releases by the debtor in favour of third par-
ties (eg, releasing the management, advisers or lenders of the debtor 
company from a potential liability). Such releases become effective 
upon the creditors’ consent to and the insolvency court’s approval of 
the insolvency plan.

Furthermore, an insolvency plan may provide for all types of 
(restructuring) measures permissible under corporate law, especially 
a debt-to-equity swap. Where a debt-for-equity swap is planned, the 
shareholders need to vote on the insolvency plan in addition to the 
creditors. Shareholders will form a separate voting class. A class of 
shareholders accepts the plan if a majority in value in that class votes in 
favour of the plan. As under the German corporate law, this majority is 
sufficient here even without a majority in number.

As regards a debt-to-equity swap, each creditor who is to acquire 
an equity participation must consent. It is not sufficient that the class 
has been consulted, ie, it is not possible to force a lender to convert a 
loan into equity.

Expedited reorganisations

24 Do procedures exist for expedited reorganisations?
As stated above, the debtor is entitled to file an application for the 
opening of insolvency proceedings when illiquidity is threatened. At 
the same time, the debtor can apply for self-administration, which 
would allow the debtor to continue manage the insolvency estate under 

supervision, and submit an insolvency plan for a reorganisation of the 
business (a ‘pre-packaged’ plan (see question 24)). In practice, a pre-
packaged plan will often be discussed with the debtor’s main creditors 
before it is filed to ensure that they will not oppose it once insolvency 
proceedings have been initiated.

Unsuccessful reorganisations

25 How is a proposed reorganisation defeated and what is the 
effect of a reorganisation plan not being approved? What if 
the debtor fails to perform a plan?

A proposed insolvency plan must first be considered by the insolvency 
court. The insolvency court will reject the plan if:
• the formalities with regard to the authority to submit the plan and 

with regard to its contents – especially regarding class constitution 
– have not been observed;

• a plan submitted by the debtor clearly has no chance of being 
accepted by the creditors or confirmed by the court; or

• the claims to which the participants are entitled by the plan can 
obviously not be satisfied.

If the plan is not rejected on any of these grounds, the insolvency court 
will set a date for a hearing at which the insolvency plan and the credi-
tors’ voting rights can be discussed and the plan will be voted on (the 
‘hearing for discussion and voting’). Each class of creditors will vote 
separately on the plan. A plan will be accepted if each class of credi-
tors accepts the plan by a majority in number and value. A class of 
shareholders accepts the plan if a majority in value in that class votes 
in favour.

Even if the required majority is not attained, the consent of a voting 
group is deemed to be given, if:
• the members of that group are not disadvantaged to a greater 

extent than they would be on the liquidation of the debtor’s busi-
ness and a disposal of its assets by the administrator;

• the members of that group have a reasonable share of the eco-
nomic value that was to accrue to the participants in the plan; and

• the majority of the other voting groups have consented to the plan.

Following the acceptance of the plan by the creditors and shareholders 
the plan must be ratified by the insolvency court. The insolvency court 
will not ratify the plan if, inter alia, acceptance of the plan by the credi-
tors (and shareholders) was obtained in a wrongful manner, including 
as a result of, but not limited to, preferential treatment of a creditor.

Furthermore, the court may refuse to ratify the plan if a creditor (or 
shareholder) successfully objects to and/or appeals the plan (see ques-
tion 30).

Generally, a default by the debtor in performing an approved plan 
does not affect the validity of the plan. However, in the event that 
claims of creditors are deferred or partially waived as part of the plan, 
that deferment or waiver ceases to bind that creditor if the debtor falls 
into significant arrears in the performance of the plan. The debtor will 
be deemed to have fallen into ‘significant arrears’ if it fails to pay a due 
liability despite the creditor making a written demand and setting a 
minimum period of two weeks for payment.

Insolvency processes

26 During an insolvency case, what notices are given to 
creditors? What meetings are held? How are meetings called? 
What information regarding the administration of the estate, 
its assets and the claims against it is available to creditors or 
creditors’ committees? What are insolvency administrators’ 
reporting obligations? May creditors pursue the estate’s 
remedies against third parties?

In principle, all decisions of the insolvency court require notice to all 
the persons affected. Notwithstanding this, public notifications are suf-
ficient for proof of service on all parties, even where the Insolvency Act 
provides for personal service. Thus, creditors should pay attention to 
all public notifications issued by the insolvency court and keep in con-
tact with it.

The creditors have a right to be informed by the insolvency admin-
istrator about the affairs of the insolvency estate. The insolvency 
administrator will usually fulfil his or her duty to provide information 
at creditor meetings (in particular the information hearing, see below) 
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by giving a detailed report on the financial situation of the debtor, the 
reasons for the insolvency, the prospects of a successful restructuring, 
the feasibility of an insolvency plan, the impacts on the satisfaction of 
creditors and on measures already taken by the administrator prior to 
the meeting.

With regard to meetings, a creditors’ meeting can only be called 
by the insolvency court. The most important creditors’ meetings are:
• information hearing – at this first meeting, the creditors mainly 

resolve, based upon a report by the administrator, whether to con-
tinue or partially or completely shut down the debtor’s business. 
The creditors also resolve whether creditors’ committee should be 
established, the approval of which would be required before cer-
tain measures can be taken by the administrator, for example, sig-
nificant transactions;

• examination hearing – at this meeting, the registered claims 
are examined;

• hearing for discussion and voting – at this meeting, an insolvency 
plan and the creditors’ voting rights are discussed and the plan is 
voted on; and

• final hearing – the purpose of this meeting is for a discussion of the 
administrator’s final statement of fees, the raising of any objec-
tions against the final list of creditors and a decision by the credi-
tors as to the assets of the insolvency estate that cannot be realised. 
The insolvency court also decides on the final distribution.

When the insolvency court makes the order opening the insolvency 
proceeding, it also sets dates for the information hearing and the exam-
ination hearing, which can take place on the same day.

Under the German Insolvency Act, an insolvency plan cannot cre-
ate a release of liabilities owed by third parties to the creditors as insol-
vency plans may only govern (restructuring) measures in relation to 
creditors and shareholders of the insolvent entity.

Moreover, it is explicitly regulated that an insolvency plan may not 
affect the rights entitling creditors of insolvency proceedings against 
a debtor’s co-obligors and guarantors (section 254(2) of the German 
Insolvency Act). In practice, this often complicates the restructuring of 
a corporate group if the parent company is insolvent and its subsidiar-
ies are co-obligors or collateral providers, or both.

However, an insolvency plan may create releases by the debtor in 
favour of third parties (eg, releasing the management, advisers or lend-
ers of the debtor company from a potential liability) (see question 23).

Enforcement of estate’s rights

27 If the insolvency administrator has no assets to pursue a 
claim, may the creditors pursue the estate’s remedies? If so, to 
whom do the fruits of the remedies belong?

Once insolvency proceedings have been opened, only the insolvency 
administrator may pursue claims belonging to the estate. The insol-
vency administrator cannot authorise a creditor to pursue a claim. In 
certain cases, the insolvency administrator may authorise the debtor 
or, respectively, its representatives to pursue a claim in court; how-
ever, this would not be a solution if the estate is insufficient to pursue 
the claim. Legal aid is available to an insolvency administrator, pro-
vided that:
• the costs of the lawsuit are not covered by the estate;
• the advancement of the costs by those who have an economic 

interest in the success of the lawsuit is unacceptable to them;
• the lawsuit has adequate chances of success; and
• the pursuit of the claim is not arbitrary.

Thus, no legal aid will be granted if (certain) creditors are able to 
advance the costs and if such creditors benefit from the lawsuit, 
because of a substantial increase of their quota. In many cases, the 
granting of legal aid for a lawsuit of the insolvency estate is denied, 
because there are creditors who would benefit from the lawsuit and 
who could advance the costs of the lawsuit, but are unwilling to do so. 
In any case, the insolvency administrator is free to enter into a loan to 
finance the costs of the lawsuit. The repayment obligation of the loan 
would be an estate claim taking priority over ordinary unsecured insol-
vency claims (see question 33).

Creditor representation

28 What committees can be formed (or representative counsel 
appointed) and what powers or responsibilities do they 
have? How are they selected and appointed? May they retain 
advisers and how are their expenses funded?

The insolvency court is generally obliged to appoint a preliminary 
creditors’ committee in conjunction with the opening of preliminary 
insolvency proceedings, if the debtor meets two of the three follow-
ing thresholds:
• balance sheet total of at least €6 million;
• annual turnover of at least €12 million; and
• at least 50 full-time employees.

In all other cases, the insolvency court may appoint a preliminary cred-
itors’ committee upon request of the debtor, the preliminary insolvency 
administrator or a creditor. The preliminary creditors’ committee can 
require the insolvency court to appoint a certain independent person as 
preliminary insolvency administrator and has the right to suspend an 
early self-administration procedure (see question 14).

In the first creditors’ meeting, the creditors will have to decide 
whether the preliminary creditors’ committee is to be maintained and, 
if so, whether certain members of the committee should be removed 
and whether additional members should be appointed. In the prelimi-
nary creditors’ committee and in the final creditors’ committee, credi-
tors with a right to separate satisfaction (see question 26), the largest 
insolvency claim holders, the minority creditors and the employees 
are to be represented. However, there are no rules on the composition 
of the final creditor’s committee. The members of the creditors’ com-
mittee are responsible for supporting and monitoring the insolvency 
administrator. For this purpose, the members of the creditors’ commit-
tee have numerous powers and responsibilities. They must, primarily, 
keep themselves informed about the business of the debtor, exam-
ine the debtor’s books and implement a cash audit. If the insolvency 
administrator intends to effect transactions of special significance, 
he needs the approval of the creditors’ committee. In particular, such 
approval will be necessary if the entire enterprise, or one of its busi-
nesses, is to be transferred.

The members of the creditors’ committee are entitled to adequate 
compensation for their function as members of the creditors’ commit-
tee and to reimbursement of necessary expenses. Expenses incurred 
through retaining advisers will only be reimbursable if these are pro-
portionate and necessary to properly fulfil the duties as a member of 
the creditors’ committee.

Insolvency of corporate groups

29 In insolvency proceedings involving a corporate group, are 
the proceedings by the parent and its subsidiaries combined 
for administrative purposes? May the assets and liabilities 
of the companies be pooled for distribution purposes? May 
assets be transferred from an administration in your country 
to an administration in another country?

There are no provisions on group insolvencies (yet). German insol-
vency law strictly adheres to the principle ‘one debtor, one estate, one 
procedure’. Therefore, a combination of the assets and liabilities of 
group companies into one pool (substantive consolidation) is not per-
mitted. Also, a combination of the procedures (joint administration 
or procedural consolidation) is not possible under German insolvency 
law. However, provided that the same insolvency court and the same 
judge has jurisdiction to open the proceedings with respect to several 
group companies, there is a possibility to have the same insolvency 
administrator appointed for all proceedings, thereby assuring a factual 
coordination. The competent judge has discretion to appoint the same 
insolvency administrator for the insolvency proceedings of several 
group companies to optimise the coordination, or to refuse such (joint) 
appointments to avoid possible conflicts of interest.

Assets belonging to the insolvency estate of the German debtor 
may only be transferred to an insolvency estate of a debtor in another 
country based on either:
• a supply and delivery agreement between the two debtors that has 

not been terminated following the insolvency; or
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• an asset sale and purchase agreement entered into by the insol-
vency administrators (ie, on the basis of continuing or new contrac-
tual arrangements).

It should be noted that, on 30 January 2014, the German government 
passed an official legislative draft bill that aims to facilitate the han-
dling of group insolvencies (‘Act on the Facilitation of the Handling 
of Corporate Group Insolvencies’). In essence, the draft bill intends to 
address the challenges of group insolvencies by introducing the follow-
ing provisions:
• an optional common place of jurisdiction for the different insol-

vency proceedings;
• the obligation on the different insolvency courts to coordinate with 

each other on the appointment of one joint insolvency administra-
tor for the group-wide insolvency proceedings;

• an obligation of the different insolvency courts, insolvency admin-
istrators and creditors’ committees to cooperate; and

• coordination proceedings to further enhance the coordination 
between the different insolvency proceedings over group entities.

As far as cross-border insolvencies of corporate groups within the EU 
are concerned, please see questions 47 to 49 for more details.

Appeals

30 What are the rights of appeal from court orders made in an 
insolvency proceeding? Does an appellant have an automatic 
right of appeal or must it obtain permission to appeal? Is there 
a requirement to post security to proceed with an appeal and, 
if so, how is the amount determined?

Orders or decisions of the insolvency court can only be appealed where 
the Insolvency Act expressly provides for an immediate appeal (ie, 
there is no automatic right of appeal). Notwithstanding this, a simple 
appeal is possible if the decision in question is not made by the judge, 
but by the clerk of the court. In any case, a creditor will only be entitled 
to appeal if its claim is rejected or its rights are violated by the decision.

The provisions for an immediate appeal are set out in sections 6 
and 4 of the Insolvency Act in connection with section 567 et seq of the 
Civil Procedure Code.

The time limit for filing an immediate appeal is two weeks begin-
ning upon the pronouncement or upon the service of the judgment 
to be challenged. The appeal must be filed by a written notice to the 
insolvency court that has to decide whether it wants to grant interme-
diate relief.

Pursuant to section 574 et seq of the Civil Procedure Code, an 
appeal on points of law can be used to challenge decisions resulting 
from an immediate appeal. However, such appeal is only admissible if 
the appeal court has permitted to do so in its order following the imme-
diate appeal. Such permission to file a complaint on points of law shall 
be granted by the appeal court if:
• the legal matter is fundamentally important; or
• a judgment is required for the purposes of advancing the law or for 

ensuring consistency of court decisions.

Neither the Insolvency Act nor the Civil Procedure Code provides for 
requirements to post security to proceed with an appeal.

As far as reorganisation through insolvency plans is concerned, on 
the application of any creditor (or shareholder), the court may refuse to 
ratify an insolvency plan if:
• the applicant objects to the insolvency plan by no later than the 

hearing for discussion and voting; and
• can demonstrate that he or she will be put in a less favourable posi-

tion than he or she would have been in the absence of the insol-
vency plan.

Irrespective of such an application, the court shall ratify the plan if the 
insolvency plan provides for funds being made available for compensa-
tion in the event that a concerned party shows to the satisfaction of the 
court that it will be placed in a less favourable position, which is to be 
determined in a separate proceeding.

Furthermore, at the request of the insolvency administrator, 
the insolvency court may dismiss an appeal against the court order 
by which an insolvency plan is confirmed without delay, if it appears 
that the immediate effectiveness of the insolvency plan should take 

precedence, because the harm that would ensue on delaying imple-
mentation of the insolvency plan outweighs the losses sustained by 
the applicant. In such a case, the appellant will be compensated out of 
the insolvency estate for the losses sustained by implementation of the 
insolvency plan.

Claims

31 How is a creditor’s claim submitted and what are the time 
limits? How are claims disallowed and how does a creditor 
appeal? Are there provisions on the transfer of claims? Must 
transfers be disclosed and are there any restrictions on 
transferred claims? Can claims for contingent or unliquidated 
amounts be recognised? How are the amounts of such  
claims determined?

The order opening the insolvency proceeding, when sent to creditors 
or publicised, will include a notice to creditors requiring them to sub-
mit their claims to the administrator within a period of between two 
weeks and three months from the date of the order. It will also include 
a request to creditors to notify the administrator promptly if they claim 
to have security over the debtor’s chattels or immoveable assets. The 
subject, nature and basis of the security right and the claim secured 
should also be stated.

Creditors are obliged to register their claims with the administra-
tor in writing, stating the basis and the amount of the claim. Copies of 
documents supporting or evidencing the claim must be attached to the 
written statement by which the claim is asserted. If the amount of the 
claim cannot be determined exactly at the time the claim is registered, 
the claim has to be registered based on a fair estimate of the value as at 
the date of the opening of the insolvency proceeding. Claims that are 
subject to a condition precedent can be registered with the administra-
tor and must be considered when proceeds are distributed. Respective 
amounts are, however, not distributed, but retained by the adminis-
trator either until the condition precedent is fulfilled, in which case 
the amount is released to the relevant insolvency creditor, or until 
it becomes clear that the condition precedent will not be fulfilled, in 
which case the proceeds are free for distribution to the other insol-
vency creditors. At the examination hearing, the registered claims will 
be examined to determine amount and ranking. In principle, claims 
that are registered after the expiry of the registration period can still be 
examined. A claim is deemed to have been admitted where no objec-
tion has been raised by either the administrator or another creditor.

The insolvency court will then prepare a table of registered claims 
showing which claims have been admitted and setting out the amount 
and the ranking of each claim. Inclusion in the table has the effect of 
a final judgment as far as the administrator and the creditors are con-
cerned. Creditors who have claims which have not been objected to by 
the debtor may enforce such claims after termination of the insolvency 
proceedings by way of execution as they can under any normal execut-
able judgment. Thus, an objection by the debtor cannot hinder the 
admission of a claim but may prevent the creditor from executing his 
claim on the basis of the entry in the table.

If a creditor’s claim is disputed by the administrator or another 
creditor, the creditor can bring proceedings before an ordinary court 
for a decision as to whether its claim should be admitted.

Generally, all claims rank equally, preferential and subordinated 
claims being the exception. Among the subordinated claims, share-
holder loans are of particular importance. All shareholder loans made 
by lenders holding more than 10 per cent of the shares in the bor-
rower (ie, a company or a partnership that has no individual persons 
as general partners) are generally classified as subordinated insolvency 
claims. Furthermore, a repayment of such shareholder loan made in 
the year prior to the opening of insolvency proceedings will generally 
be voidable. Prior to an insolvency, shareholder loans may, however, be 
repaid, provided that such repayment is not restricted by a subordina-
tion agreement.

It should be noted that the provisions on shareholder loans should 
generally apply to all insolvency proceedings commencing on or after  
1 November 2008. Prior to that date the far more complex rules on 
equity substituting shareholder loans were in force. Those were fully 
replaced on 1 November 2008, but in certain scenarios they are still 
applicable. In simple terms, the rules on equity substituting share-
holder loans should still apply to insolvency proceedings commenced 
before 1 November 2008. Furthermore, any claims having come into 
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existence prior to 1 November 2008 under the former provisions on 
equity substituting shareholder loans may have ‘survived’ the change 
of law, and may, therefore, still be relevant.

There are no specific provisions that deal with the purchase, sale or 
transfer of claims against the debtor and there is no general obligation 
to disclose such transfer of claims. However, setting off claims against 
the insolvency estate is not permitted if a creditor acquires his claim 
from another creditor after the opening of the insolvency proceedings 
(notwithstanding that the acquired claim may have originated prior to 
the opening of insolvency proceedings).

Creditors who acquire a claim at a discount are entitled to claim 
for its full face value (ie, they may file the full amount with the insol-
vency administrator).

Generally, creditors can claim interest that has accrued after the 
opening of insolvency proceedings. However, interest accruing on such 
claims from the opening of the insolvency proceedings is subordinated 
to other claims of insolvency creditors. They will only be paid when all 
other creditors’ claims have been satisfied. However, they rank higher 
than further subordinated claims such as the costs incurred by the 
insolvency creditors because of their participation in the proceedings; 
fines, regulatory fines, coercive fines and administrative fines; claims 
to the debtor’s gratuitous performance of a consideration; and share-
holder loans (subject to certain exceptions – see question 31).

Modifying creditors’ rights

32 May the court change the rank of a creditor’s claim? If so, 
what are the grounds for doing so and how frequently does 
this occur?

Under German insolvency law, the insolvency court has no compe-
tence to modify the priority of a creditor’s claim.

Priority claims

33 Apart from employee-related claims, what are the 
major privileged and priority claims in liquidations and 
reorganisations? Which have priority over secured creditors?

Under the Insolvency Act, in general, there are no priority claims. 
In particular, employee-related claims relating to a period prior to 
the opening of insolvency proceedings do generally not enjoy prior-
ity status.

However, employees are protected by ‘insolvency money’, which 
covers wages for a period of up to three months prior to the opening of 
the insolvency proceedings.

The opening of insolvency proceedings does not affect creditors 
with proprietary claims for the return of assets that do not belong to 
the insolvency estate. Secured creditors may also enjoy certain supe-
rior rights. Furthermore, claims and costs arising from transactions 
executed by the administrator after the opening of the insolvency 
proceedings attract priority status, ie, they need to be paid prior to the 
satisfaction of unsecured creditors, albeit after creditors with a right to 
separate satisfaction or a right to set off (see also question 16).

Employment-related liabilities in restructurings

34 What employee claims arise where employees are terminated 
during a restructuring or liquidation? What are the 
procedures for termination?

Generally, the opening of insolvency proceedings over the estate 
of the employer does not affect the relationship with the employees. 
Claims of the employees against their employer that came into exist-
ence prior to the opening of insolvency proceedings are in general con-
sidered as ordinary insolvency claims with no priority; claims of the 
employees against their insolvent employers that come into existence 
after the opening of insolvency proceedings attract priority status as 
estate debts.

Employment contracts where the insolvent company is the 
employer may be terminated by either party with a notice period of 
three months, (irrespective of any contractual provision to the contrary 
or an exclusion of termination). However, even after the opening of the 
insolvency proceedings, the Employment Protection Act still applies, 
which may constrain redundancies by the insolvency administrator. 
The German Insolvency Act contains, a number of provisions which 
facilitate and accelerate consultation processes with the works council 

on operational changes that lead to redundancies and help to procure 
an effective termination of employment relationships, for example, 
protection from dismissal is limited in the event a list of employees to 
be made redundant has been agreed with the competent works council 
in a balance of interests or been approved by the labour law court in 
advance of issuing the notice letters. Where no works council exists, 
the redundancies will not trigger any severance payments under social 
plans. In the event that a works council had been established before 
a redundancy decision was taken, redundancies can be made dur-
ing insolvency proceedings with the benefit that severance payments 
under a social plan are in any event capped at an aggregate maximum 
amount of two-and-a-half times the monthly salary per employee. For 
pension claims, see question 35.

Pension claims

35 What remedies exist for pension-related claims against 
employers in insolvency proceedings and what priorities 
attach to such claims?

Employees’ pension claims do not enjoy priority in insolvency proceed-
ings unless they were secured by a specific collateral in the individual 
case and are thus treated preferentially compared to any other regular 
claim. However, pension commitments of the (insolvent) employer 
in relation to the employees are in general protected by the German 
pension insurance association. In simple terms, the German pension 
insurance association assumes the obligation of the insolvent employer 
to satisfy vested pension claims and, is in turn subrogated in the insol-
vency as a non-prioritised creditor.

Claims for deficiencies in an external pension plan or a pension 
scheme do not enjoy priority in the insolvency of an employer. Where 
pensions are granted through a pension fund, however, the insolvency 
protection via the German pension insurance association is also avail-
able to the employees in the event that the assets of the external pen-
sion fund do not suffice.

Environmental problems and liabilities

36 In insolvency proceedings where there are environmental 
problems, who is responsible for controlling the 
environmental problem and for remediating the damage 
caused? Are any of these liabilities imposed on the insolvency 
administrator, secured or unsecured creditors, the debtor’s 
officers and directors, or on third parties?

Generally, the insolvency administrator (or in the event of self-admin-
istration the debtor’s management board) is responsible for fulfill-
ing the debtor’s public law obligations in the insolvency proceedings 
(eg, obligations resulting from environmental problems). Claims and 
costs arising from fulfilling such obligations attract priority status (see  
question 33).

However, the insolvency administrator is entitled to release objects 
from which public law obligations derive (eg, land) from the insolvency 
estate so that they become part of the debtor’s assets not affected by 
the insolvency. In this case, the government would engage a third party 
to solve the environmental problems. According to case law of the 
Federal Administrative Court, the resulting claims of the government 
are either be treated as priority claims (see question 33) or as unsecured 
insolvency claims. This depends on the grounds of the liability:
• if there is a liability for the status of the object (eg, the owner exer-

cises legal or actual control over the polluted site that contravenes 
the regulations), the government would have a priority claim;

• if there is a liability for the behaviour of the debtor as polluter prior 
to the opening of the insolvency proceedings (eg, a debtor causes 
the pollution of the site through his or her actions), the government 
would not have a priority claim, but an unsecured claim; and

• if there is a liability of an operator of a plant, the government would 
have a priority claim.

Liabilities that survive insolvency proceedings

37 Do any liabilities of a debtor survive an insolvency or  
a reorganisation?

Provided that the debtor is reorganised by way of an insolvency plan, 
debts of the debtor only survive the cessation of the insolvency pro-
ceedings if and to the extent they are specified in the insolvency plan. 
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This also applies for creditors who have not filed their claims with the 
insolvency practitioner and had them included on the official table. 
Such creditors are bound by the measures approved through the insol-
vency plan and will be treated as creditors of the appropriate class of 
creditors if they assert a claim against the debtor after the insolvency 
proceedings have been terminated. If, following the termination of the 
insolvency proceedings, any enforcement by these creditors jeopard-
ises the enforcement of the insolvency plan, the insolvency court may, 
upon a request by the debtor, entirely or in part unwind an enforcement 
or deny it for a maximum of three years. Moreover, any such claims 
made by these creditors shall become statute-barred after one year.

A third party that acquires the debtor’s business by way of an asset 
deal is generally not liable for any debts of the debtor, provided that the 
insolvency proceedings have actually been opened. The acquirer may, 
however, be held liable for the clean-up costs of polluted land acquired 
from the insolvency estate.

On the acquisition of the debtor’s business (as a whole or in part) 
by way of an asset deal, the employees working in the business (or the 
respective part thereof ) transfer to the purchaser by operation of law, 
unless the employees concerned object to the transfer of their employ-
ment relationships (see section 613a of the Civil Code). A dismissal of 
employees for the sole reason of the transfer is not permitted, even 
if the acquisition of the business is made out of an insolvency estate. 
However, redundancies may still be made for operational reasons, 
for example, to make the reorganisation of the business possible (see  
sections 125 to 128 of the Insolvency Act). Furthermore, the transfer of 
the employment relationships by operation of law does not encompass 
the employees’ claims and pension rights arising prior to the opening of 
the insolvency proceedings.

Subsequent to the termination of the – regular – insolvency pro-
ceedings (ie, without an insolvency plan), creditors may – in principle –  
assert their remaining claims against the debtor without any insol-
vency related restrictions. In this context, it should be noted however, 
that, once the insolvency proceedings have been completed, any legal 
entity or partnership will, in general, cease to exist and be removed 
from the commercial register.

Distributions

38 How and when are distributions made to creditors in 
liquidations and reorganisations?

Distributions may be made whenever there is sufficient cash in the 
insolvency estate. However, the administrator has to obtain the con-
sent of the creditors’ committee, if one has been appointed, before 
each distribution. The final distribution takes place once all the assets 
of the estate have been realised, but only after the consent of the insol-
vency court has been obtained.

Distributions pursuant to an insolvency plan are not restricted by 
the terms of the Insolvency Act and, therefore, payments to creditors 
should be consistent with what has been agreed by the creditors in 
the plan.

Transactions that may be annulled

39 What transactions can be annulled or set aside in liquidations 
and reorganisations and what are the grounds? What is the 
result of a transaction being annulled?

The avoidance provisions are set out in sections 129 to 146 of the 
Insolvency Act.

Once insolvency proceedings have been opened that include 
either a liquidation or reorganisation, the administrator may set aside 
transactions which prefer one creditor over another or where there has 
been a fraudulent conveyance. In order to exercise the avoidance right, 
an informal declaration by the insolvency administrator is sufficient. 
Furthermore, the insolvency administrator is entitled to close a dispute 
by way of an out-of-court settlement. If the creditor rejects the avoid-
ance, the insolvency administrator has to sue the creditor before the 
civil courts. An insider has the burden of proving that the transfer was 
not preferential or fraudulent. In general, an insider has a close rela-
tionship to debtor. If the debtor is a legal person or a company without 
legal personality, insiders are, inter alia, the members of the body rep-
resenting or supervising the debtor, as well as his general partners and 
persons holding more than one quarter of the debtor’s capital, and a 
person or a company that has on the basis of a comparable association 

with the debtor under company law or under a service contract the 
opportunity to become aware of the debtor’s financial circumstances. 
Anything that was transferred, disposed of or yielded from the assets 
of the debtor by means of a voidable transaction has to be restored to 
the insolvency estate.

Furthermore, the administrator can challenge the repayment of 
shareholders’ loans if the repayment was made within the previous 
year prior to the filing for the opening of insolvency proceedings (see 
question 31).

In addition, any security over the debtor’s assets obtained by 
execution of a judgment in the month prior to the application to the 
insolvency proceedings, or subsequent to such application, will be set 
aside by operation of law as at the date of the opening of the insol-
vency proceedings.

Proceedings to annul transactions

40 Does your country use the concept of a ‘suspect period’ in 
determining whether to annul a transaction by an insolvent 
debtor? May voidable transactions be attacked by creditors 
or only by a liquidator or trustee? May they be attacked in a 
reorganisation or a suspension of payments or only in  
a liquidation?

Once insolvency proceedings have been commenced that include 
either a reorganisation or liquidation, only the insolvency administra-
tor is entitled to contest transactions and payments of the insolvent 
company that prefer certain creditors (preferential transactions).

According to sections 129 to 146 of the Insolvency Act, certain 
actions (including the granting of collateral to a creditor) taken by the 
insolvent company and resulting in a direct or indirect reduction of the 
value of the insolvent estate or in a complication in the enforcement of 
the rights of the insolvent estates are subject to avoidance rights of the 
insolvency administrator if the action or actions were taken within cer-
tain time periods prior to the filing for insolvency proceedings (suspect 
periods). The relevant period in which transactions and payments are 
voidable particularly depends on the underlying motivation of the par-
ties involved and the value of the contingent consideration, as shown 
by the following examples.

Pursuant to section 130 of the Insolvency Act (congruent cover), 
the fulfilment of a debt or the granting of collateral, or enabling a coun-
terparty to obtain such fulfilment or collateral, may be contested if it 
was made:
• in the three months prior to the insolvency filing, provided that at 

such date the company was illiquid and the other party was aware 
thereof; or

• after the insolvency filing, provided that at such date the other 
party was aware of the company’s illiquidity or of the fact that the 
company had filed for insolvency.

This provision enables the insolvency administrator to contest transac-
tions of the insolvent company, irrespective of any right of a creditor to 
such fulfilment or such security at the time (eg, the right of a creditor 
to a specific security). Knowledge of circumstances indicating the state 
of illiquidity of the company, or of the company’s application to open 
insolvency proceedings, is deemed equivalent to actual knowledge of 
the illiquidity or of the filed petition.

Section 130 of the Insolvency Act does not apply if the underly-
ing security agreement calls for an increase of financial collateral (as 
defined in section 1(17) of the Banking Act, for example, cash deposits, 
pledges or fiduciary transfers of securities) to close the gap between the 
value of the collateral that has already been provided, and the value 
of the collateral that must be provided under the security agreement 
(margin collateral).

Pursuant to section 131 of the Insolvency Act (incongruent cover) 
the fulfilment of a debt, the granting of security the counterparty could 
not have claimed, or not in such way or at such a time (ie, the creditor 
was not entitled to claim at the time), under the existing contractual 
arrangements may be contested if it was made:
• in the month prior to the insolvency filing or after such filing;
• in the second or third month prior to the insolvency filing, provided 

that at such date the company was illiquid; or
• in the second or third month prior to the insolvency filing, provided 

that the other party was aware or should have been aware that the 
action was to the disadvantage of insolvency creditors. Knowledge 
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that the granting of security is to the disadvantage of other insol-
vency creditors will be assumed if the creditor knows, or ought to 
know, at the time of the granting of the collateral, that the debtor 
will no longer be able to satisfy all of its other creditors in the near 
future because of the existing financial crisis.

Pursuant to section 133(1) of the Insolvency Act (legal acts wilfully 
disadvantaging the insolvency creditors), any legal actions taken by 
a debtor within the 10 years prior to the insolvency filing can be con-
tested by the insolvency administrator, provided that the action was 
taken by the debtor with the intent of disadvantaging its creditors and 
the counterparty was aware that the debtor intended to disadvantage 
its creditors. Knowledge of the debtor’s intention will be presumed if 
the counterparty was aware of the debtor’s imminent illiquidity and 
of the disadvantageous effect of the action on the other creditors. An 
intention of a debtor to disadvantage its creditors does not require an 
actual desire of the debtor to disadvantage them. Rather, it will suffice 
that the debtor recognises that the satisfaction of, or the granting of 
security to, one creditor can cause disadvantages to its other creditors, 
in particular reducing the likelihood that its other creditors can be paid 
(whether in whole or in part) out of the remaining assets.

If no insolvency proceedings have been initiated, transactions and 
payments of the company may be contested by creditors under the 
Voidance Act, which provides rights for creditors similar to those of an 
insolvency administrator in insolvency proceedings.

On 29 September 2015, the German Federal Ministry of Justice 
issued a (revised) draft reform act on insolvency avoidance law (see 
Update and trends).

Directors and officers

41 Are corporate officers and directors liable for their 
corporation’s obligations? Are they liable for pre-bankruptcy 
actions by their companies? Can they be subject to sanctions 
for other reasons?

The potential for (personal) liability is mainly a risk for the managing 
directors of a German limited liability company and the members of 
the management board of a stock corporation. They may have a liabil-
ity to third parties and the company itself.

In principle, the managing directors of a German limited liability 
company and the members of the management board of a stock cor-
poration are not liable to third parties for obligations owed by their 
companies. If they act in their capacity as corporate directors, only the 
company can be held liable for their actions. Personal liability of a man-
aging director or a management board member can only arise in a few 
exceptional cases.

Liability to third parties generally
Managing directors can be held liable, jointly with the company, for a 
defective product if the defectiveness results from insufficient supervi-
sion or organisation of the production and monitoring process.

Whenever the company is insolvent (illiquid or over-indebted (see 
question 1)), the managing directors and the management board mem-
bers have a duty to apply for the opening of insolvency proceedings 
without delay, but in no event later than three weeks after the date the 
company became insolvent. If they do not comply with this duty, they 
can be held liable for damages resulting from the delayed initiation 
of insolvency proceedings, and may also be liable for a fine or prison 
sentence of up to three years. Damage claims for the delayed initiation 
of insolvency proceedings can be asserted by the insolvency adminis-
trator (if the underlying contract, from which the claim of a creditor 
against the debtor results, was concluded prior to the insolvency of the 
company) or by the creditors (if the underlying contract was concluded 
after the insolvency of the company, but before insolvency proceedings 
were actually initiated).

Liability towards the company
The managing directors of a German limited liability company and 
the members of the management board of a stock corporation are 
required to exercise the diligence expected of a responsible business-
man in the conduct of the affairs of the company. If they fail to do so, 
they will be jointly and severally liable to the company for any result-
ing damage. The obligation to exercise the diligence expected of a 

responsible businessman also includes the duty, if a crisis threatens, to 
consider all possible remedial steps and, as far as possible, to initiate 
such measures.

They are required to call a shareholders’ meeting if it appears to 
be in the best interests of the company. A special meeting is required 
to be called without undue delay if it appears from the annual balance 
sheet, or from a balance sheet prepared during the fiscal year, that half 
or more of the share capital has been eroded. A managing director who 
fails to notify the shareholders in these circumstances may be liable to 
a prison term of up to three years or a fine.

Whenever the company is insolvent, the managing directors and 
the management board members have to ensure that the company 
generally ceases to make payments, unless the payments are consist-
ent with the due care of a prudent businessman (which may, in par-
ticular, be the case if the respective payments are essential to uphold 
the business of the company). Accordingly, they can be held personally 
liable for payments that result in a reduction of the insolvent estate. 
In addition, they may also be held personally liable for payments to a 
shareholder that resulted in the illiquidity of the company, unless such 
payments were consistent with the due care of a prudent businessman. 
However, such damage claims are to be asserted by the insolvency 
administrator in favour of the insolvency estate and, thus, the creditors 
of the company.

Apart from this, a managing director may also be liable for pre-
insolvency actions that are inconsistent with an orderly management 
of affairs leading to a reduction of the (insolvency) estate. For instance, 
a prison term of up to five years or a fine may be imposed upon a man-
aging director, who, in the event of over-indebtedness or an impending 
or actual illiquidity of the company:
• conceals or removes or, in a manner inconsistent with the require-

ments of an orderly management of affairs, destroys, dam-
ages, or renders useless parts of the estate that would belong 
to the insolvency estate in the event of the institution of insol-
vency proceedings;

• fails to keep commercial books that he or she is obligated to keep 
under the law, or keeps or changes such books, in a manner that 
makes the view of the financial status more difficult; or

• contrary to the requirements of commercial law, prepares balance 
sheets in a manner that makes the assessment of the financial sta-
tus more difficult.

A prison term of up to two years or a fine may be imposed upon a man-
aging director who, knowing the illiquidity of the company, grants to 
a creditor a security or satisfies a debt to which it is not entitled or not 
entitled in such form or not entitled at such time, and thereby inten-
tionally or knowingly prefers it over other creditors (see question 39).

In principle, these offences are only actionable if the company has 
stopped its payments, or if insolvency proceedings have been insti-
tuted, or if the application for the institution of insolvency proceedings 
has been rejected for lack of funds.

According to section 69 of the General Tax Code, a personal liabil-
ity can arise for tax liabilities of the company, provided that such taxes 
have intentionally or negligently not been paid.

The managing directors can also be personally responsible for 
financial damages relating to fraud (section 263 of the Criminal Code), 
breach of trust (section 266 of the Criminal Code) and withholding and 
embezzlement of the employees’ contributions to the social insurance 
(section 266a of the Criminal Code).

Groups of companies

42 In which circumstances can a parent or affiliated corporation 
be responsible for the liabilities of subsidiaries or affiliates?

In principle, neither the parent nor affiliated companies can be held 
liable for the liabilities of subsidiaries or affiliates, unless they have 
given guarantees or security for the debtor’s liabilities. Generally, only 
the (insolvent) limited liability company is liable to fulfil its obligations 
unless explicitly agreed otherwise between the shareholder and the 
company (eg, by entering into a profit and loss transfer agreement) or 
the shareholder and affiliated companies with the relevant creditors 
(eg, by providing a guarantee), or both. There is, however, case law 
on ‘piercing the corporate veil’, for example, in cases of substantial 
undercapitalisation of the company or a misuse of the corporate form. 
The most important category of this case law encompasses capital 

© Law Business Research 2016



Freshfields Bruckhaus Deringer GERMANY

www.gettingthedealthrough.com 205

maintenance requirements: ‘measures of fundamental impairment’. 
This means that a shareholder must not withdraw the company’s assets 
required for the ordinary course of business, thereby accepting a possi-
ble impairment of the company’s creditors. In the event of a measure of 
fundamental impairment, the shareholders – and even the sharehold-
ers of such shareholders – can be held personally liable by the insol-
vency administrator in an unlimited way.

At present, German insolvency law does not specifically address 
corporate groups and is instead dominated by the principle of ‘one 
entity, one estate, one insolvency process’. Therefore, a court cannot 
order a distribution of group company assets pro rata without regard to 
the assets of the individual corporate entities involved.

In the course of the ongoing reform of German Insolvency law, 
the German Federal Ministry of Justice has issued a draft Act on the 
Facilitation of the Handling of Corporate Group Insolvencies. This 
draft bill addresses the current lack of coordination between parallel 
insolvency proceedings of group companies (see question 29). It does, 
however, not offer a consolidation of the individual group insolvency 
proceedings. The draft also contains an explicit rejection of the sub-
stantive consolidation of assets and liabilities of group companies.

Insider claims

43 Are there any restrictions on claims by insiders or non-arm’s 
length creditors against their corporations in insolvency 
proceedings taken by those corporations?

Repayment claims under shareholder loans and claims resulting 
from legal actions that are economically comparable to a shareholder 
loan will generally be classified as subordinated insolvency claims. 
Also, transactions made by the debtor with insiders or non-arm’s-
length creditors prior to the opening of insolvency proceedings can 
regularly be more easily contested, since the German Insolvency Act 
contains specific avoidance provisions on transactions with related 
parties (see sections 133(2) and 138 of the German Insolvency Act) and 
turns partially around the burden of proof to their disadvantage (see  
sections 130(3), 131(3), 132(3) and 138 of the German Insolvency Act 
(see questions 39 and 40)).

Creditors’ enforcement

44 Are there processes by which some or all of the assets of a 
business may be seized outside of court proceedings? How are 
these processes carried out?

The court order opening insolvency proceedings imposes an automatic 
stay on unsecured creditors initiating or continuing actions against the 
company. Unsecured creditors can no longer enforce their rights in 
legal proceedings outside the insolvency proceedings.

The Insolvency Act does not impose an automatic stay on the 
enforcement by secured creditors. Creditors, who claim that an asset 
does not belong to the estate because of a right of segregation, includ-
ing retention of title creditors are free to enforce their rights against 
the company. Creditors secured by charges on real estate may enforce 
such charges irrespective of the insolvency proceeding. The adminis-
trator may also initiate such enforcement proceedings, for example, by 
selling real estate in an auction and paying the proceeds to the security 
holder. Hence, the creditor and the administrator are both equally and 
independently entitled to enforcement with respect to real estate.

Creditors with a security interest in moveable property will mainly 
be prevented from enforcement, which may then only be initiated by 
the administrator. Moveable assets that are subject to security held by 
creditors and receivables, which have been assigned for security pur-
poses, will generally be sold by the administrator free and clear of the 
security and the proceeds of such sale will be paid to the holders of such 
security, less a handling fee. This shall not affect financial collateral (as 
defined in section 1(17) of the Banking Act, for example, cash deposits, 
pledges or fiduciary transfers of securities) and collateral granted to the 
participant of a securities settlement system (as defined in section 1(16) 
of the Banking Act). The administrator is not entitled to enforcement if 
the creditor is still in possession of the moveable asset; in this case the 
creditor’s enforcement right remains unaffected by the opening of the 
insolvency proceedings.

Corporate procedures

45 Are there corporate procedures for the liquidation or 
dissolution of a corporation? How do such processes contrast 
with bankruptcy proceedings?

German corporate law contains procedures for the dissolution and 
liquidation of a corporation, which cannot easily be summarised. The 
cases in which the company may or must be dissolved are set out in the 
relevant laws. These laws specify additional reasons other than insol-
vency for the dissolution of the company. At any time, the sharehold-
ers’ meeting can resolve, with a qualified majority of usually 75 per cent 
of the votes cast, to dissolve the company.

The commencement of dissolution as such does not cause the 
company to cease to exist as a legal entity. It merely constitutes the 
commencement of the company’s liquidation by changing the purpose 
of the company. Once dissolved, the company can no longer pursue the 
business purpose defined in its articles. Its sole purpose becomes the 
liquidation of its business, that is, it has to terminate its current busi-
ness transactions, discharge its obligations, collect its receivables, con-
vert its assets into cash and distribute the liquidation proceeds, if any, 
to the shareholders.

Generally, the company is liquidated by its liquidators (who are 
appointed at the shareholders’ meeting), except in the case of insol-
vency, where the insolvency administrator liquidates the company in 
accordance with the provisions of the Insolvency Act.

Conclusion of case

46 How are liquidation and reorganisation cases formally 
concluded?

Liquidation and reorganisation cases are formally concluded by an 
order of the insolvency court. As soon as the final distribution has been 
made, the insolvency court will make an order terminating the insol-
vency proceedings. As far as reorganisation cases are concerned, the 
insolvency court orders the termination of the insolvency proceedings 
as soon as the insolvency plan has been unconditionally approved (ie, 
an appeal against the order confirming the plan is no longer possible) 
and any necessary remediation measures to cure the illiquidity or over-
indebtedness or both have been implemented in accordance with the 
insolvency plan (eg, registration of the deb-for-equity swap with the 
competent commercial register).

If the performance of the plan is to be supervised, an order to that 
effect will be made together with the order terminating the insolvency 
proceedings. The insolvency court will then order the termination of 
supervision when:
• all the claims covered by the plan have been satisfied; or
• three years have elapsed since the termination of the insolvency 

proceedings and no application to commence a new insolvency 
proceeding has been filed.

International cases

47 What recognition or relief is available concerning an 
insolvency proceeding in another country? How are foreign 
creditors dealt with in liquidations and reorganisations? 
Are foreign judgments or orders recognised and in what 
circumstances? Is your country a signatory to a treaty on 
international insolvency or on the recognition of foreign 
judgments? Has the UNCITRAL Model Law on Cross-Border 
Insolvency been adopted or is it under consideration in your 
country?

As far as cross-border insolvencies within the EU are concerned, 
the EC Regulation on Insolvency Proceedings (Council Regulation 
(EC) No. 1346/2000) (the EU Insolvency Regulation), applies. On  
5 June 2015, the Regulation (EU) 2015/848 replacing Council Regulation 
(EC) No. 1346/2000 on insolvency proceedings has been published in 
the Official Journal of the European Union and shall enter into force 
in all member states except Denmark on 26 June 2017 (the EU Recast 
Regulation) (see the European Union chapter). Cross-border insolven-
cies concerning non-EU member states are governed by German inter-
national insolvency law, which became effective on 20 March 2003. 
Both regulations follow the same principles.

Within the EU, the courts of the member state in which the debt-
or’s COMI is situated will have jurisdiction to open main insolvency 

© Law Business Research 2016



GERMANY Freshfields Bruckhaus Deringer

206 Getting the Deal Through – Restructuring & Insolvency 2017

proceedings. Generally, foreign insolvency proceedings are recognised 
automatically and the German assets of the debtor will be subject to 
the foreign insolvency proceedings. Notwithstanding this, foreign 
insolvency proceedings will not be recognised if to do so would be 
incompatible with German public policy. If, pursuant to German inter-
national law, the courts of a non-EU member state where the proceed-
ings were commenced do not have jurisdiction over the company, such 
proceedings will not be recognised in Germany.

If a debtor’s COMI is located in a member state of the EU, the 
opening of secondary proceedings in Germany requires that the debtor 
has an establishment in Germany. Generally, this is also the case where 
insolvency proceedings of a non-member state are to be recognised in 
Germany. Such secondary proceedings encompass only the German 
assets of the debtor. If foreign insolvency proceedings have already been 
commenced against the debtor, proof of insolvency is not be required 
for the commencement of the German insolvency proceedings.

Employment relationships with employees working in Germany 
will still be governed by German law.

Creditors’ rights in rem concerning tangible or intangible, move-
able or immoveable assets that are owned by the debtor and situated in 
Germany shall not be affected by the commencement of foreign insol-
vency proceedings.

Although any avoidance is in principle subject to the law that gov-
erns the underlying insolvency proceedings, a transaction that, pursu-
ant to the general principles on conflict of laws, is governed by German 
law, may only be avoided by a foreign insolvency office holder if the 
transaction may also be avoided pursuant to German law or is ineffec-
tive for any other reason.

Foreign creditors are entitled to participate in German insolvency 
proceedings in the same way as domestic creditors. The foreign credi-
tor is subject to the rules of the Insolvency Act. The Regulation on juris-
diction and the recognition and enforcement of judgments in civil and 
commercial matters (Regulation of the European Parliament and the 
Council No 1215/2012 (the Brussels Regulation recast) is also relevant 
in relation to recognition of foreign proceedings (see the European 
Union chapter).

Germany has not adopted the UNCITRAL Model Law on Cross-
Border Insolvency.

COMI

48 What test is used in your jurisdiction to determine the COMI 
(centre of main interests) of a debtor company or group 
of companies? Is there a test for, or any experience with, 
determining the COMI of a corporate group of companies in 
your jurisdiction?

The EC Regulation does not contain a definition of ‘COMI’ but the 
recitals to it state that the COMI should correspond to the place where 
the debtor conducts the administration of his or her interests on a 
regular basis and is therefore ascertainable by third parties. The EC 
Regulation applies the concept of COMI to each individual debtor and 
not to a group of companies – which can all have individual COMIs.

In the case of Interedil (Interedil Srl v Fallimento Interedil Srl and 
Intese Gestione Crediti SpA (C-396/09)) the ECJ confirmed that COMI 
must be interpreted in a uniform way in EU member states and by ref-
erence to EU law and not national laws. Where a company’s registered 
office and place of central administration are in the same jurisdic-
tion, the registered office presumption set out in the recitals to the EC 
Regulation cannot be rebutted. Where a company’s central administra-
tion is not in the same place as its registered office, a comprehensive 
assessment of all relevant factors makes it possible to establish, in a 
manner that is ascertainable by third parties, that the company’s cen-
tral administration is located in another EU member state.

Factors that have been held to be relevant to determine a debtor’s 
COMI (in addition to the rebuttable registered office presumption) are: 
location of internal accounting functions and treasury management, 
governing law of main contracts and location of business relations with 
clients, location of lenders and location of restructuring negotiations 
with creditors, location of human resources functions and employees 
as well as location of purchasing and contract pricing and strategic 
business control, location of IT systems, domicile of directors, location 
of board meetings and general supervision.

The rebuttable presumption that a company’s COMI is where its 
registered office is located has been slightly modified in the EU Recast 

Regulation, which states that it is not possible to rely on the rebutta-
ble presumption where a debtor has moved its COMI in the preceding 
three months (see the European Union chapter).

As regards a corporate group of companies, there is no specific test 
to determine the COMI. Hence, in general, the parent company and 
each subsidiary of a corporate group is subject to an individual and 
entirely separate insolvency proceeding, often at different insolvency 
courts and under different administrators (see question 29). However, 
on 30 January 2014, the German government passed an official leg-
islation draft bill that aims to introduce an obligation of the different 
insolvency courts, insolvency administrators and creditors’ commit-
tees to cooperate in insolvency proceedings over group entities (see  
question 29). This draft would introduce – in addition to the venue 
at each individual debtor’s COMI that remains in force – a uniform 
venue for all companies of the same group (which have their COMI 
in Germany), providing that one of the debtor companies (or its insol-
vency administrator) must request such a uniform venue pursuant to 
proposed section 3a Insolvency Act. The uniform venue constitutes in 
this case the COMI of the company requesting such uniform venue.

Cross-border cooperation

49 Does your country’s system provide for recognition of 
foreign insolvency proceedings and for cooperation between 
domestic and foreign courts and domestic and foreign 
insolvency administrators in cross-border insolvencies 
and restructurings? Have courts in your country refused to 
recognise foreign proceedings or to cooperate with foreign 
courts and, if so, on what grounds?

Generally, German insolvency law allows for recognition of foreign 
insolvency proceedings and for cooperation between domestic and 
foreign courts and domestic and foreign insolvency administrators.

According to article 16 of the EU Insolvency Regulation, any judg-
ment opening insolvency proceedings handed down by a court of a 
member state which has jurisdiction pursuant to article 3 of the EU 
Insolvency Regulation (see question 48) shall be recognised in all the 
other member states from the time that it becomes effective in the 
state of the opening of proceedings. The judgment opening the pro-
ceedings shall, with no further formalities, produce the same effects in 
any other member state as under this law of the state of the opening of 
proceedings, unless the EU Insolvency Regulation provides otherwise. 
However, according to article 26 of the EU Insolvency Regulation, any 
member state may refuse to recognise insolvency proceedings opened 
in another member state or to enforce a judgment handed down in the 
context of such proceedings where the effects of such recognition or 
enforcement would be manifestly contrary to that state’s public policy, 
in particular its fundamental principles or the constitutional rights and 
liberties of the individual (ordre public).

The concept of an automatic recognition is similar reflected in 
the Insolvency Act governing international insolvency law for non-EU 
members. According to section 343 of the Insolvency Act, the opening 
of foreign insolvency proceedings shall be recognised. However, this 
shall not apply if the courts of the state of the opening of proceedings 
do not have jurisdiction in accordance with German law or where rec-
ognition leads to a result which is manifestly incompatible with major 
principles of German law, in particular where it is incompatible with 
basic rights.

As regards the cooperation between domestic and foreign courts 
and domestic and foreign insolvency administrators, there are only 
very few statutory provisions governing such cooperation. According 
to article 31 of the EU Insolvency Regulation, the administrators of 
main and secondary proceedings shall exchange all relevant infor-
mation and shall generally cooperate with each other. The concept of 
article 31 of the EU Insolvency Regulation is reflected in section 357 
of the Insolvency Act governing international insolvency law for non-
EU members. Under article 31 of the EU Insolvency Regulation or  
section 357 of the Insolvency Act, the German administrator is obliged 
to share all relevant information and documentation with a foreign 
administrator in order to facilitate an effective and smooth process and 
the best possible satisfaction of creditors in the insolvency procedures. 
This would, inter alia, encompass the sharing of information on the 
insolvency estate, court actions, opportunities to realise the insolvency 
estate, the registration of claims and voidance rights.
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Although not expressly provided for in the EU Insolvency 
Regulation or the Insolvency Act, German insolvency administrators 
are also allowed to enter into protocols in order to establish a contrac-
tual framework for the conduct of the various proceedings. Depending 
on their contents, such protocols require approval by the German credi-
tors’ meeting or the creditors’ committee.

Under the EU Insolvency Regulation and the Insolvency Act, there 
are no provisions governing cooperation between domestic and foreign 
insolvency courts. The UNCITRAL Model Law contains provisions 
on the cooperation of insolvency courts in international proceedings; 
these have, however, not been translated into EU or German law. It is 
undisputed, however, that such cooperation between courts is allowed 
and some even say that insolvency courts are obliged to cooperate 
according to the principles established for the cooperation of insol-
vency administrators. The purpose of such cooperation is, in the first 
place, to share information in order to avoid jurisdictional conflicts 
and clarify the financial position of the debtor. Such cooperation is to 
be handled on an informal basis without formal requests for judicial 
assistance. Against this background, insolvency courts are also allowed 
to agree on protocols in order to establish a framework for the differ-
ent proceedings.

On 30 January 2014, the German government passed an official 
legislation draft bill that aims to introduce an obligation of the differ-
ent insolvency courts, insolvency administrators and creditors’ com-
mittees to cooperate in insolvency proceedings over group entities (see 
question 29).

New procedures with the aim of facilitating cross-border coor-
dination and cooperation between multiple insolvency proceedings 

in different member states relating to members of the same group of 
companies have been introduced by the EU Recast Regulation (see the 
European Union chapter).

German insolvency courts have successfully cooperated with for-
eign insolvency courts and have thus avoided jurisdictional conflicts 
(in cases such as the insolvency of the PIN Group, where German 
and Luxembourg courts have been in close contact, or the insolvency 
of the BenQ Group, where German and Dutch courts have cooper-
ated). There are no reported cases in which German insolvency courts 
refused to cooperate with foreign courts.

However, in a judgment dated 15 February 2012 (IV ZR 194/09), 
the German Federal Supreme Court refused to recognise an English 
scheme of arrangement between the UK-based insurance company 
Equitable Life Assurance Society (ELAS) and its creditors.

Given the fact that the particular scheme related to an insur-
ance company and, therefore, specific insurance regulation had to 
be applied, it should however be noted that the court did not decide 
whether the Council Regulation 44/2001 (the predecessor to the 
Brussels Regulation recast) could be applied for schemes of arrange-
ments concerning non-insurance companies. However, the court indi-
cated that there were arguments to apply Council Regulation 44/2001 
as scheme of arrangements were similar to judgments in the mean-
ing of that regulation. In this connection, it should also be noted that 
a number of Germany-based companies have successfully used an 
English law scheme of arrangement during recent years (see ‘Update 
and trends’).

Update and trends

During the past year, a hot topic was the restructuring of Germany-
based companies by using an English law scheme of arrangement. 
Between 2010 and 2014, German companies used English law schemes 
of arrangements successfully to implement financial restructurings 
and to avoid going into German insolvency proceedings (Tele Columbus 
(2010), Rodenstock (2011), Primacom (2012) and Apcoa (2014)). In the 
latter case, German-law-governed finance documents were changed to 
provide for English governed law and for the creditors to submit to the 
English courts’ jurisdiction.

In a number of cases, already the (announced) intention of 
German companies to use and/or prepare a scheme of arrangement has 
apparently helped to achieve a consensual solution for the restructur-
ing of financial debts with creditors (eg, Scholz (2015/2016), HC Starck 
(2015)).

Schemes of arrangement are (still) in competition with the restruc-
turing measures provided under German insolvency law that, as a 
consequence of the ‘ESUG’ (the Further Facilitation of Restructuring 
Businesses Act), provides, inter alia, for the possibility of a debt-to-
equity-swap as part of an insolvency plan, including the option to cram 
down dissenting shareholders. These restructuring measures have been 
well received by practitioners as a number of prominent cases have 
already demonstrated (eg, Pfleiderer AG (2012) and IVG Immobilien AG 
(2014)). Whether the outcome of the Brexit vote will make a difference 
to the number of German companies utilising an English law scheme of 
arrangement will need to be seen in due course.

A further hot topic relates to the financial restructuring of out-
standing bonds under the German Bond Act 2009. Over the past 
years, a large number of Mittelstandsanleihen (mid cap-bonds), which 
had been increasingly used as an alternative to bank credits, had to be 
refinanced and/or restructured. Under the German Bond Act 2009, 
which has replaced the Bond Act dating back to 1899, a bond may be 
modified (eg, in respect of principal or value) by a majority resolution 
of the bondholders (75 per cent of the bondholders by amount present 
at a bondholders’ meeting), if the bond provides for such modification. 
Thus, the Bond Act 2009 can offer an efficient out-of-court restructur-
ing tool that has already been demonstrated in a number of cases (eg, 
Solarworld (2014), Ekotechnika (2015) and Singulus (2016)).

Against the background of the European Commission’s Action 
Plan on Building a Capital Markets Union (see the European Union 
chapter), there is a broad discussion among German legislators and 
insolvency experts:
• whether pre-insolvency proceedings have to be introduced to fulfil 

the requirements envisaged by the EU or whether the existing 
German insolvency proceedings that have been introduced by the 
aforementioned ESUG in 2012 are already sufficient; and

• how such pre-insolvency proceedings should be arranged.

At this stage, it seems not unlikely that a new pre-insolvency proceed-
ing will be introduced, especially because a large number of insolvency 
experts hold the view that there is a need for such a proceeding.

On 29 September 2015, the German Federal Ministry of Justice 
issued a revised draft reform act on insolvency avoidance law (after 
a first draft had been issued in March 2015). The draft aims to reduce 
legal uncertainty for business transactions mainly caused by the 
extensive interpretation of the rules by German courts in favour of 
insolvency administrators. The current legal debate focuses on the 
insolvency administrator’s right to rescind agreements for instalment 
payments concluded up to a period of 10 years before the application 
has been filed, provided that the debtor is at least in a state of imminent 
insolvency and the creditor is aware of this by virtue of external cir-
cumstances (see questions 39 and 40). The draft bill proposes to limit 
the right to set aside legal acts wilfully disadvantaging the insolvency 
creditors by reducing the period for contesting any payments from  
10 to four years.

Furthermore, congruent transactions of the debtor (ie, payments 
or the provision of collateral by the debtor that the creditor had a right 
to receive) shall only be voidable if:
• the debtor acts knowing that insolvency is not only imminent but 

has already occurred; and
• the creditor is aware of this.

Besides, the draft bill provides for privileged treatment of payments by 
the debtor deriving from an executory title against the debtor obtained 
in a foreclosure proceeding, and sets out a new regulation on interest 
payments pursuant to which a debtor of an avoidance claim shall be 
protected against an excessive interest payment.

The draft bill is still being widely discussed in legal publications 
and among economists and, thus, stuck in legislative process. However, 
it is not unlikely that this reform will be implemented in the course of 
2016–2017.

In January 2014, the German government passed an official legisla-
tive draft bill that should facilitate the handling of group insolvencies 
(see question 29). The intended bill has been ‘pre-packed’ with the 
draft reform act on insolvency avoidance law (mentioned above) and is 
therefore also in the legislative process.

The reforms to the EC Regulation on Insolvency Proceedings 
(Council Regulation (EC) No. 1346/2000), which will have an impact 
on Germany as its provisions will, once in force, be directly binding 
on Germany, should also be noted. For more information on these 
reforms, see the European Union chapter.
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Cross-border insolvency protocols and joint court hearings

50 In cross-border cases, have the courts in your country entered 
into cross-border insolvency protocols or other arrangements 
to coordinate proceedings with courts in other countries? 
Have courts in your country communicated or held joint 
hearings with courts in other countries in cross-border cases? 
If so, with which other countries?

Although German courts have dealt with several well-known cross-
border insolvency cases, the German courts have not yet entered into 
any cross-border insolvency protocols or similar arrangements to coor-
dinate proceedings with courts in other countries. The same applies to 
joint hearings with courts in other countries. German courts have, how-
ever, cooperated with foreign insolvency courts on an informal basis 
(see question 49).
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Italy
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Freshfields Bruckhaus Deringer

Legislation

1 What legislation is applicable to insolvencies and 
reorganisations? What criteria are applied in your country to 
determine if a debtor is insolvent?

The Italian legislation governing the liquidation, restructuring and 
insolvency of corporate entities is as follows:
• Royal Decree No. 267 of 16 March 1942 on Insolvency, Composition 

with Creditors and Compulsory Administrative Liquidation, as 
subsequently amended and supplemented (the Insolvency Act). 
Important amendments have been introduced by:
• Law Decree No. 35 of 14 March 2005 as subsequently con-

verted into Law No. 80 of 14 May 2005;
• Legislative Decree No. 5 of 9 January 2006;
• Legislative Decree No. 169 of 12 September 2007; and
• Law Decree No. 69/2013, as subsequently converted into Law 

No. 98 of 9 August 2013;
• Law Decree No. 78 of 31 May 2010, as subsequently converted into 

Law No. 122 of 30 July 2010;
• Law Decree No. 83 of 22 June 2012, as subsequently converted into 

Law No. 134 of 7 August 2012 (the Development Decree);
• Legislative Decree No. 270 of 8 July 1999, governing the 

Extraordinary Administration (Law No. 270/1999) as amended 
and supplemented;

• Law No. 39 of 18 February 2004, governing the Extraordinary 
Administration of Large Enterprises as subsequently amended and 
supplemented (Law No. 39/2004);

• the Civil Code (in particular, articles 2272 to 2283, 2308 to 2312, and 
2484 to 2496 for the liquidation of partnerships and companies and 
article 2221 for the insolvency of a commercial activity);

• Legislative Decree No. 385 of 1 September 1993, as subsequently 
amended and supplemented, which applies where banks and 
financial institutions are subject to extraordinary administration or 
compulsory administrative liquidation (the Banking Law);

• Law Decree No. 1 of 5 January 2015, as subsequently converted into 
Law No. 20 of 4 March 2015, containing urgent provisions for the 
conduct of companies of national strategic interest in crisis;

• Law Decree No. 83 of 27 June 2015, as subsequently converted into 
Law No. 132 of 6 August 2015 (Law Decree No. 83/2015);

• European Regulation No. 848 of 20 May 2015 on insol-
vency proceedings;

• Legislative Decree No. 180 and 181 of 16 November 2015 
(Legislative Decrees No. 180/2015 and No. 181/2015), implement-
ing the Bank Recovery and Resolution Directive of 15 May 2014 of 
the European Parliament and of the Council (Directive 2014/59/
EU or Bank Recovery and Resolution Directive);

• Legislative Decree No. 72 of 21 April 2016 (Legislative Decree 
No. 72/2016), implementing the Mortgage Credit Directive of 
4 February 2014 of the European Parliament and of the Council 
(Directive 2014/17/EU or Mortgage Credit Directive); and

• Law Decree No. 59 of 3 May 2016, as subsequently converted into 
Law No. 119 of 30 June 2016 (Law Decree No. 59/2016).

Courts

2 What courts are involved in the insolvency process? Are there 
restrictions on the matters that the courts may deal with?

Jurisdiction over insolvency proceedings is vested in the court of first 
instance located where the company has its principal place of business. 
Any transfer of the main headquarters of the company during the year 
preceding the procedure for the declaration of insolvency does not 
affect jurisdiction. Companies whose registered office is abroad may be 
declared bankrupt in Italy even if they have not been declared bankrupt 
abroad (subject to international agreements and EU legislation), and 
any transfer of the registered office abroad does not preclude Italian 
jurisdiction if it occurs following the filing of the application for the dec-
laration of bankruptcy by the debtor or any of the creditors, or follow-
ing the application for bankruptcy by the public prosecutor. In larger 
regions, the court will have a specific arm dealing with insolvency mat-
ters. A supervising judge is appointed by the court and is responsible for 
the conduct of proceedings and for the supervision of the bankruptcy 
receiver. The bankruptcy receiver is appointed by the court at the same 
time as the court makes the declaration of insolvency. Courts cannot 
appoint a bankruptcy receiver who has either acted as judicial commis-
sioner in a procedure of composition with creditors for the same debtor 
or joined a professional association with those who have held this posi-
tion. The bankruptcy receiver must complete his or her obligations 
within the prescribed deadlines, under penalty of revocation.

Excluded entities and excluded assets

3 What entities are excluded from customary insolvency 
proceedings and what legislation applies to them? What 
assets are excluded from insolvency proceedings or are 
exempt from claims of creditors?

Italian insolvency and restructuring proceedings differ from the com-
mon law liquidation and bankruptcy procedures in several respects. 
First, there is no general winding-up procedure for companies. Separate 
provisions for voluntary liquidation and insolvency are contained in the 
Civil Code and the Insolvency Act, respectively. It is also a distinctive 
feature of Italian law that a private individual who is not an entrepre-
neur cannot be declared bankrupt; therefore (save for the two excep-
tions listed below) only entrepreneurial entities as defined in the Civil 
Code are subject to insolvency proceedings. The two exceptions are:
• public entities and other entities (such as banks, insurance com-

panies or other financial institutions) that carry on public services. 
These are subject to specific insolvency procedures such as com-
pulsory administrative liquidation; and

• entrepreneurs who meet the following requirements:
• they have made annual capital investments in the business 

(averaged over the past three years or since the beginning of 
the activity if less) of an amount of less than €300,000;

• they have achieved annual gross revenues (averaged over the 
past three years or since the beginning of the activity if less) for 
an amount of less than €200,000; and

• they have an overall amount of (both matured and non-
matured) debts of less than €500,000.
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The above thresholds may be updated every three years by a decree 
from the Ministry of Justice. Moreover, there is no declaration of bank-
ruptcy if the overall amount of the outstanding debts stated in the pre-
bankruptcy investigation papers is less than €30,000.

The following assets are generally excluded from insolvency pro-
ceedings or exempt from claims of creditors:
• items and rights of a strictly personal nature;
• maintenance, salary, pension, pay cheques and anything that the 

entrepreneur earns from his or her business that is required to 
maintain the entrepreneur and his or her family (relevant thresh-
olds are set by the supervising judge, taking into account the per-
sonal conditions of the entrepreneur and of his or her family);

• proceeds deriving from the legal use of his or her children’s assets, 
assets that are part of a trust fund and revenues arising there-
from; and

• items that cannot be seized by law (such as religious items, clothes, 
bedding, beds, dining tables, cupboards).

The insolvency proceedings also include assets that are acquired by the 
debtor during the proceedings, less liabilities incurred for the purchase 
and maintenance of the assets themselves. However, with the authori-
sation of the creditors’ committee, the receiver may refuse to accept 
assets that are acquired during the insolvency proceedings if the cost 
required to purchase and maintain them exceeds their value.

As a general principle, creditors may not bring individual (interim 
or enforcement) actions in relation to assets included in the insolvency 
proceedings once insolvency has been declared, even in relation to 
debts accrued during the insolvency proceedings.

Small gifts from, and acts of, the debtor resulting from a moral duty 
or for purposes of public utility are excluded from claw-back actions 
even if they took place in the two years prior to the insolvency declara-
tion, provided that the donation is proportionate to the donor’s assets.

Public enterprises

4 What procedures are followed in the insolvency of a 
government-owned enterprise? What remedies do creditors 
of insolvent public enterprises have?

Article 2221 of the Italian Civil Code and article 1 of the Insolvency 
Act exempt ‘public entities’ from bankruptcy, but do not exclude 
companies (although held by public agencies) that actually carry out 
a business from bankruptcy declaration. Despite this, a significant 
body of case law (among others: Court of Naples, 31 October 2012 and  
24 October 2012; Court of Appeal of Genoa, 2 February 2012; Court 
of Catania, 26 March 2010) has recently stated that said companies, 
under certain conditions, could also qualify as ‘public entities’ and, 
thus, benefit from the exemption from bankruptcy. This case law trend 
is based on the principle of substance over form: a business carrying 
out an essential public service should meet the test of ‘public entity’, 
regardless of that fact that it is, in form, a business organisation. This 
interpretation is challenged by another branch of case law (Court of 
Appeal of Naples, 27 May 2013, 24 April 2013 and 15 July 2009) and also 
by the Supreme Court of Cassation (27 September 2013, No. 22209). 
The ruling of the Supreme Court is based on various grounds, among 
which: (i) the principle of substance over form is contrary to the general 
rule set out in article 4 of Law No. 70/1975, according to which ‘any new 
public entity can be incorporated or acknowledged only by operation 
of law’; (ii) companies providing essential public services are subject to 
the extraordinary administration procedure of large enterprises, under 
specific provisions intended to ensure continuity of services – a system 
exempting such entities from bankruptcy but not from extraordinary 
administration would be unsound. The foregoing must, however, be 
considered in light of further recent case law (among others: Court 
of Nola, 30 January 2014; Court of Naples, 9 January 2014; Court of 
Verona, 19 December 2013) according to which the specific category 
of ‘in house’ companies should be exempted from bankruptcy. This 
case law tries to tie in with principles on jurisdiction for liability actions 
against corporate bodies of ‘in-house’ companies (Court of Cassation, 
25 November 2013, No. 26283 and 10 March 2014, No. 5491). The 
Courts of Palermo and Reggio Emilia confirmed, however, that even 
in-house companies can be declared bankrupt if not all conditions for 
exemption are strictly met.

Protection for large financial institutions

5 Has your country enacted legislation to deal with the financial 
difficulties of institutions that are considered ‘too big to fail’?

As regards banking crises, Legislative Decrees No. 180/2015 and No. 
181/2015 implemented the Bank Recovery and Resolution Directive by 
amending the Banking Law and identifying the Bank of Italy as the rel-
evant national resolution authority.

Banks operating in Italy are required to prepare a full recovery plan 
that sets out the measures to be taken by those institutions for the res-
toration of their financial position following a significant deterioration. 
This will provide the resolution authority with the appropriate informa-
tion to plan how the institutions’ or groups’ essential functions may be 
isolated and continued. Resolution authorities are also to be provided 
with powers to require an organisation to take steps to restore financial 
soundness or to reorganise its business.

Using the recovery plan as a basis, the resolution authority will 
prepare, after having consulted the European Central Bank (for those 
banks on which supervision is carried out jointly by the Bank of Italy 
and the European Central Bank), a resolution plan for each institution, 
setting out different options for resolving the institution in a variety 
of scenarios.

When an institution is failing, a resolution authority should have a 
harmonised minimum set of resolution tools, including:
• a sale of business tool: enabling authorities to effect a sale of part or 

the whole of the business without shareholder consent;
• a bridge institution tool: providing for a new institution to con-

tinue to provide essential financial services to clients of the 
failed institution;

• an asset-separation tool: enabling the transfer of ‘bad’ assets to a 
separate vehicle or ‘bad bank’; and

• a bail-in tool: ensuring that most unsecured creditors of an institu-
tion bear appropriate losses.

Resolution powers are triggered when the competent authority, on the 
basis of objective tests specified by the law, determines that the institu-
tion is failing or likely to fail and there are no alternative measures that 
would prevent such a failure within a reasonable time frame. The reso-
lution is chosen when the Bank of Italy verifies the existence of the pub-
lic interest, namely, when the resolution is necessary and proportionate 
to reach one or more of the resolution objectives and the winding up of 
the institution under compulsory administrative liquidation would not 
meet those resolution objectives to the same extent. The choice of the 
specific resolution tool to adopt rests with the competent authority.

Other special rules on banking crises and crises of financial insti-
tutions also residually apply when the recovery and resolution proce-
dures cannot be undertaken. These rules are set out by the Banking 
Law (for banks and banking groups) and the Financial Consolidated 
Act (for other intermediaries) apply, which provide for different pro-
ceedings depending on the seriousness of the crisis, to be assessed in 
light of the amount of capital losses and of the irregularities or viola-
tions of the legislative and administrative applicable rules.

If it is possible for the company to survive, the Minister for the 
Economy and Finance may place the company into special administra-
tion following such a proposal from the Bank of Italy. The Bank of Italy 
will subsequently appoint various special bodies to provisionally man-
age the company and, most importantly, to assess its financial situation 
and propose solutions in order to ensure the protection of savings.

In an urgent situation, if the conditions for placing the bank into 
special administration have been met, the Bank of Italy can appoint a 
commissioner to manage the bank for a maximum of two months (tem-
porary management).

If the crisis is irreversible and cannot be overcome, the company 
will undergo a compulsory administrative liquidation ordered by the 
Minister for the Economy and Finance on the Bank of Italy’s proposal. 
The Bank of Italy will appoint the liquidating bodies, which will act 
under its supervision.

No other regimes apart from the special administration and com-
pulsory administrative liquidation described above are provided for 
large institutions, regardless of the size of the insolvent company.
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Secured lending and credit (immoveables)

6 What principal types of security are taken on immoveable 
(real) property?

Under Italian law, loans are mainly secured by way of a mortgage over 
immoveables. Some types of immoveables (aircraft, vessels and motor 
vehicles) are subject to specific regimes applicable to the constitution, 
validity and enforcement of a mortgage over that type of asset.

A mortgage grants the right to appropriate the asset (even against 
third-party transferees) and a priority on the proceeds of the sale of the 
mortgaged assets.

There are three types of mortgage over immoveables:
• legal mortgage: provided for by law (eg, for the benefit of trans-

fer of a real estate property, a security for the performance of the 
transferee’s obligations under a transaction);

• judicial mortgage: whenever a judgment is entered against a 
debtor on the debtor’s personal property; and

• conventional mortgage: whenever the parties agree to grant a 
mortgage, for example, as security for a loan. A mortgage over 
immoveables may only be validly constituted by notarial deed.

Mortgages are established through the registration of a mortgage deed 
in the property register of the place where the property is located, or in 
the relevant register for registered chattels. The mortgage deed must 
clearly identify the mortgaged property and state the exact value of the 
obligations secured.

Legislative Decree No. 72/2016, implementing the Mortgage 
Credit Directive, introduced a new contractual mechanism to ensure 
the enforceability of security granted by consumers to financial institu-
tions or intermediaries in the context of:
• loans backed by mortgages over residential immoveable prop-

erty; and
• loans granted for the purchase or conservation of land or buildings 

either existing or projected.

The Decree gives the parties the right to include a clause in the credit 
agreement stating that failure by the client to repay 18 monthly instal-
ments will cause the transfer of the immoveable over which security is 
given (or of the proceeds of its sale) to the creditor. In any case, if the 
value of the collateral is higher than the amount of the existing debt, the 
consumer has the right to receive the exceeding amount. At the time of 
the conclusion of the credit agreement, the parties may also agree, by 
specific clause, that the transfer of the goods may extinguish the debt 
even if the immoveable is worth less than the outstanding debt.

Secured lending and credit (moveables)

7 What principal types of security are taken on moveable 
(personal) property?

Pledge
The main type of security taken over moveable property is the pledge. 
A pledge may be taken over any moveable property, including shares 
(whether listed or unlisted), patents, trademarks, businesses, book 
debts or bonds owned either by the debtor itself or by a third party to 
secure the debtor’s obligations.

By executing the pledge, the pledgor transfers possession of 
the pledged asset to the pledgee or to a jointly appointed custodian. 
Possession is retained by the pledgee or the custodian until the obli-
gations secured by the pledge have been discharged in full. Failing 
performance of the secured obligation, the pledged asset may be sold. 
Where the court consents the pledged asset may also be assigned to the 
pledgee in discharge of the claim.

It is essential to prove that the pledge is created in writing on a date 
certain at law in order to enforce the pledge against third parties or to 
gain priority in insolvency proceedings. The Civil Code sets out specific 
rules governing how the date is determined.

In the past, there has been academic debate and conflicting case 
law regarding the constitution and enforceability of pledges over listed 
shares, bonds and other financial instruments. It was not clear whether 
a pledge over financial instruments deposited at Monte Titoli (the 
Italian clearing system) or, more generally, a pledge over instruments, 
which could be substituted with similar instruments in kind and value, 
was valid and enforceable. The 1998 reforms of the financial markets 

and case law developments have however confirmed that such pledges 
are validly constituted.

Non-possessory pledge
Law Decree No. 59/2016 introduced pegno mobiliare non possessorio, 
a new form of security over moveable assets available to businesses 
aimed at improving businesses’ access to lending and boosting growth.

Any business registered in the Companies’ Register is now allowed 
to grant a pledge over its assets to a broad range of creditors, without 
losing the right to use and/or trade the assets (in contrast to what would 
happen for ordinary Italian pledges). Furthermore, any proceeds from 
the use and/or disposal of pledged assets shall automatically be subject 
to the same form of security without additional formalities.

In the past, under Italian law the only security interest that allowed 
the security giver to dispose of the secured assets was the special lien 
under the Italian Banking Act (see below). However, the special lien is 
only available to banks as a security for medium-long term loans and 
qualified investors as a security for medium-long term bonds. By con-
trast, the newly introduced non-possessory pledge can be granted to 
any type of creditor as a guarantee for any obligation (including those 
arising from short-term credit lines and future obligations related to 
the pursuit of the business activity, as long as they are determined or 
determinable and the maximum amount is indicated).

The agreement must be in writing and the pledge may be created 
over existing and/or future assets, to the extent they are used for the 
conduct of business and are sufficiently described (a general reference 
to a category of assets or to a total amount would suffice).

This new security must be registered with a new online register 
held by the Italian Tax Revenue Office and is enforceable vis-à-vis third 
parties as from the date of registration.

In the context of insolvency proceedings, non-possessory pledges 
may be enforced by the creditor only after his or her credit is admitted 
to the statement of liabilities as a preferential credit. The new secu-
rity interest is subject to the claw-back provisions applicable to ordi-
nary pledges.

General or special liens
Liens (both special and general) are granted by law to certain creditors.

A general lien is created upon all moveable assets of the debtor. A 
special lien is created over specific moveable or immoveable assets.

With a few exceptions the granting of a lien is neither dependent 
on the parties’ agreement nor on public notification.

Liens allow the creditor to satisfy his claim in priority to other cred-
itors, although in compliance with the rank expressly set out by law (as 
described below).

General liens may not be exercised if exercising the lien would 
prejudice third parties who have rights over the moveables concerned 
(except where the moveable assets have been seized by a creditor).

Special liens on moveable property may, however, be executed in 
priority to rights acquired by third parties over the assets concerned. 
Where a pledge and a special lien have been created over the same 
asset the pledge takes priority and the creditor with a special lien can-
not enforce the lien in priority to the pledge.

Special lien under article 46 of the Banking Law
Article 46 of the Banking Law provides for a special lien created with 
the agreement of the parties.

The special lien is a security that may be created voluntarily on 
unregistered moveables (such as equipment and licences) by a com-
pany as security for medium or long-term banking loans. The main 
characteristic of this security is that the creation of the special lien does 
not require transfer of possession of the relevant asset but only a writ-
ten deed.

Unsecured credit

8 What remedies are available to unsecured creditors? Are the 
processes difficult or time-consuming? Are pre-judgment 
attachments available? Do any special procedures apply to 
foreign creditors?

Any unsecured creditor may, before the debtor becomes insolvent, 
initiate individual proceedings to enforce his rights. If certain con-
ditions are met, a creditor may obtain a summary judgment that is 
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immediately enforceable and may subsequently obtain an attachment 
order over the debtor’s assets. Unsecured creditors need to participate 
in the insolvency or bankruptcy proceedings to enforce their rights. A 
request to participate must be submitted to the judge supervising the 
proceedings before any distribution plan is approved. Unsecured credi-
tors’ claims will rank senior to any unsecured claim submitted after the 
approval of the distribution plan. Where the debtor has already been 
declared insolvent, unsecured creditors simply file their request to par-
ticipate in the insolvency proceedings and any individual proceedings 
commenced before such declaration lose their effect.

Voluntary liquidations

9 What are the requirements for a debtor commencing a 
voluntary liquidation case and what are the effects?

Stock corporations and limited liability companies may be voluntarily 
dissolved by passing a resolution in the shareholders’ general meeting, 
on any one of the events set out below.

The events are as follows:
• expiry of the company’s fixed duration as stated in the by-laws;
• achievement of (or the impossibility of achieving) the purpose for 

which the company was established;
• if the shareholders’ meeting can no longer function or 

remains inactive;
• if the capital is reduced to less than the legal minimum and the 

shareholders have not provided for any increase;
• if there are no profits or reserves available to pay a withdrawing 

shareholder, and if it is impossible to reimburse the holding of the 
withdrawing shareholder; or

• for any other reason laid down in the by-laws.

If any of the above events occur the directors of the company may not 
undertake any new activity or enter into any new business. If they do 
so, they will be jointly and severally liable for the debts arising there-
after. A company in voluntary liquidation may still become insolvent 
in which case the company’s directors have a duty to file a request for a 
declaration of insolvency.

The provisions of the Development Decree envisage that in the 
period running from the date on which the petition for a composition 
with creditors (or for the validation of a restructuring agreement: see 
question 11) is filed until the court validates such composition or agree-
ment, the rules that require the company to be wound up where its cor-
porate capital is reduced below the statutory level, as specified above, 
do not apply.

Involuntary liquidations

10 What are the requirements for creditors placing a debtor into 
involuntary liquidation and what are the effects?

Article 5 of the Insolvency Act states that a commercial entrepreneur 
may be deemed insolvent when, owing to default or other circum-
stances, the entrepreneur is unable to pay its debts as they fall due. 
Normally a situation of transitional illiquidity or financial difficulty that 
is likely to be cured in the short term would neither compel the debtor 
nor give grounds to creditors for filing insolvency proceedings.

The proceedings are initiated by a judgment of the competent 
court rendered upon a petition filed by one or more creditors, by the 
debtor, or by the public prosecutor. In practice petitions are normally 
filed by one or more creditors.

The effects of the court making a declaration of insolvency are:
• the debtor is deprived of its business and assets, including all those 

assets received during the bankruptcy procedure, and is no longer 
entitled to manage them, unless the court expressly authorises the 
temporary continuation of trading (which rarely happens);

• commencement of bankruptcy proceedings results in an immedi-
ate suspension of the payments of all debts and liabilities of the 
debtor (all the acts, transactions, payments (made or received by 
the insolvent debtor) and formalities with third parties that have 
been carried out after the declaration of bankruptcy are not effec-
tive as regards the creditors of the debtor);

• certain payments made, securities given or transactions entered 
into by the debtor in a certain period before the debtor’s submis-
sion to a judicial liquidation procedure (varying from six months 

to two years) can be set aside and clawed back if certain conditions 
are met;

• legal actions commenced by creditors, including uncompleted 
enforcement proceedings, are stayed and any execution or attach-
ment on the assets of the insolvent debtor cannot be further pur-
sued (save for some enforcement proceedings relating to certain 
mortgage loans that are subject to specific Italian registration); and

• any monetary obligation of the debtor towards each claiming cred-
itor must be verified during the insolvency procedure.

Voluntary reorganisations

11 What are the requirements for a debtor commencing a formal 
financial reorganisation and what are the effects?

The main types of reorganisation and liquidation procedure are:
• composition with creditors;
• debt restructuring agreement;
• extraordinary administration; and
• extraordinary administration of large enterprises.

The requirements for a debtor to commence a financial reorganisation 
are different in relation to each of the proceedings mentioned above.

Composition with creditors
A debtor in ‘crisis’ (see below) may file a petition for a composition with 
its creditors with the local court. Also creditors, who represent at least 
the 10 per cent in value of the total debt, can file a concurrent petition 
for a composition with creditors. As a general rule, the petition must 
contain a proposal for an agreement with creditors and must be accom-
panied by a restructuring plan, a report of an expert assessing the plan’s 
feasibility, and other documents illustrating the debtor’s financial situ-
ation. The expert has to be an independent professional, appointed 
by the debtor, entered in the register of auditors who can be either a 
lawyer, a business consultant, an accountant or a professional partner-
ship (but, in the case of a partnership, partners have to meet the pro-
fessional requirements of the aforementioned practitioners). It is not 
a requirement for the debtor to be technically insolvent at the time of 
filing the proposal, it is sufficient that the debtor is in a state of ‘crisis’ (a 
situation of temporary illiquidity or financial difficulties). The debtor’s 
proposal may provide for a wide range of arrangements, including, for 
instance, the assignment of assets or the attribution of shares or finan-
cial instruments to creditors (as a means of satisfying their claims) and 
the division of creditors into different classes, each of which may be 
offered different treatment. The petition is subject to the approval of 
the majority of the creditors representing the majority of the credits 
admitted to vote. If the petition provides for different classes of credi-
tors, it will be approved if it is approved by the majority of the creditors 
(by value) admitted to vote in the majority of the classes. In this case, 
the Insolvency Act provides that the court (at the request of an oppos-
ing creditor and not ex officio) may approve the petition despite the 
rejection of the plan by one or more classes of creditors, if the terms of 
the petition allow the creditors that voted against it to be satisfied to the 
same extent as they would have been following a practicable alterna-
tive procedure (ie, the dissenting creditors are ‘crammed down’).

The debtor’s proposal can provide that secured creditors are not 
fully repaid, provided that the secured creditor obtains at least the 
market value of the secured asset (this market value being the market 
value that could have been achieved in a liquidation sale) and does not 
receive worse treatment than unsecured creditors, to whom, in any 
case, the debtor’s proposal has to guarantee the payment of at least  
20 per cent of the unsecured debt. Should the proposal provide for part 
satisfaction of the secured creditors’ claims, they will be admitted to 
vote for the portion of the claim that has not been satisfied. Secured 
creditors are also admitted to vote (notwithstanding that the debtor’s 
proposal provides for their full satisfaction) if they waive their security.

Pursuant to the Development Decree, the debtor may also file a 
‘conditional’ petition for a composition with its creditors, (ie, a generic 
petition without the restructuring plan and the other documents gener-
ally required by law), reserving its right to file a definitive proposal, plan 
and other documents within a certain period, which the court will set at 
between 60 and 120 days (with the possibility of a further extension of 
60 days: see article 161 of the Insolvency Act). Within this period, the 
debtor may change strategy and opt to file a petition for the validation 
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of a debt-restructuring agreement instead of filing the definitive peti-
tion for a composition with creditors.

Law Decree No. 69 of 21 June 2013, as subsequently converted 
into Law No. 98 of August 2013, amended certain aspects of the ‘pre- 
composition’ with creditors to prevent abuse and provides for 
the following:
• the debtor must deposit a list of its creditors (indicating the amount 

of the respective credits), together with its financial statements, 
when requesting to open the procedure;

• the court has the power to reduce the period to between two and 
six months after the initial request to deposit the remaining docu-
mentation if the debtor’s activity results in it not being suitable to 
continue the procedure;

• the court has the power to appoint a judicial officer to monitor the 
debtor’s management and report any breaches to the court during 
the procedure (such as the concealment of losses); and

• the debtor must provide reports to the court at least once a month 
during the procedure (it is up to the court to decide what informa-
tion must be provided). Law Decree No. 83/2015 provides that the 
petition for a composition with creditors may also be filed by credi-
tors in cases where the debtor’s petition does not provide for the 
satisfaction of at least 25 per cent of unsecured creditors and as 
long as it is an approved proposal. The petition for a composition 
with creditors, whether complete or ‘conditional’, is published in 
the Companies’ Register and once published:
• creditors may not start or continue any enforcement or interim 

actions on the debtor’s assets, nor may they acquire pref-
erential rights (unless authorised by the court), on penalty 
of nullity;

• any mortgages registered in the 90 days prior to the publica-
tion of the petition in the Companies’ Register will have no 
effect on creditors;

• each creditor is obliged to set off debit and credit balances with 
the debtor (provided that the debts arose before the submis-
sion of the petition for the composition with creditors);

• interest ceases to accrue on creditors’ claims;
• until the order allowing the composition is issued, the debtor 

may carry out acts of ordinary administration and, where 
authorised by the court, urgent acts of extraordinary adminis-
tration; and

• the debtor may ask the court to authorise the termination or 
the suspension of ongoing contracts (excluding employment 
contracts): in this case, the other party has a claim in damages 
equal to the damages caused by the failure to comply with the 
contractual provisions.

Once the petition has been declared admissible, the court appoints an 
officer who monitors the directors of the company.

A composition that has been approved by a court is binding on all 
creditors existing before the publication of the relevant petition in the 
Companies’ Register. However, creditors keep their rights as regards 
any joint obligors, and the debtor’s guarantors. During the sale of 
assets, offers for the purchase of goods can be made not only by the 
debtor, but also by third parties, provided that their proposals are 
approved and comparable.

Restructuring agreements
Alternatively, the debtor may ask the court to validate a debt restruc-
turing agreement executed with creditors that represent at least  
60 per cent of the debtor’s outstanding debts or with 75 per cent of the 
financial creditors representing at least 50 per cent of the debtor’s out-
standing debts and without prejudice to the full payment of non-finan-
cial creditors. To do so, it must file the same documentation required 
for the composition petition (see above), together with an expert’s 
report attesting: the accuracy of the company’s data, the feasibility of 
the agreement and whether the creditors not party to the agreement 
will be paid in full. According to the Development Decree, such suit-
ability will have to be verified by an expert based on specific indications 
established by law.

The agreement is published in the Companies’ Register and for 
60 days from the date of the publication creditors may not start or 
continue any enforcement or interim actions on the debtor’s assets, 
nor may they acquire preferential rights, unless other creditors agree. 

The debtor may also request a prohibition on interim or enforcement 
actions during the negotiations on the agreement.

Extraordinary administration
Extraordinary administration is available to companies that: employed 
at least 200 employees during the previous year (including those admit-
ted to the redundancy fund), have debts equalling at least two-thirds 
of their assets and are insolvent but able to show serious restructuring 
prospects within strict time limits (to be achieved through the sale of 
business assets, financial restructuring or assignment of contracts).

The court is tasked with assessing the chances of achieving such 
restructuring. After hearing the advice of the judicial commissioner 
and the Ministry of Economic Development concerning the opening of 
the extraordinary administration procedure, the court issues a decree 
that places the company under the administration procedure or, if the 
restructuring is judged as not achievable, the court will make a bank-
ruptcy order. The Ministry of Economic Development appoints one 
or three commissioners, who are primarily responsible for drafting a 
‘plan of reorganisation’ specifying the assets to be kept as well as those 
to be transferred, and any possible trade structures. The execution of 
the plan must be authorised by the Ministry of Economic Development 
after hearing from a supervisory committee (which is a consultative 
body) appointed by the Ministry.

The main effect of the procedure is that the commissioners are 
only responsible for the liquidation of the company or the transfer of 
the company as a going concern to a purchaser, as the case may be.

Extraordinary administration of large enterprises
In response to the Parmalat collapse the Italian government amended 
the procedure of extraordinary administration. The amendments were 
intended to facilitate and expedite the restructuring and reorganisation 
of large insolvent companies. In the past, the economic and financial 
restructuring provisions set out by the extraordinary administration 
procedure have been little used – the preferred route being a break-up 
and disposal of the company’s assets.

The extraordinary administration of large enterprises is available 
to insolvent companies with least 500 employees and an overall debt 
of €300 million.

The extraordinary administration of large enterprises is a proce-
dure whereby a company is admitted to extraordinary administration 
and a special commissioner is appointed. The Ministry of Economic 
Development can admit large enterprises to extraordinary administra-
tion and appoint a special commissioner immediately upon applica-
tion by the insolvent company. The court is informed of the company’s 
application and the Ministry’s decision. For companies providing public 
services the Prime Minister or the Ministry of Economic Development 
shall appoint the commissioner and may fix the conditions of the 
appointment, even in derogation of the applicable provisions.

The role of special commissioner can be performed by a single 
individual who shall:
• within 60 days of appointment (which can be extended by an addi-

tional 60 days), file with the competent court a report on the state 
of insolvency and the viability of the restructuring and extraordi-
nary administration (on the basis of which the court shall declare 
the insolvency and adopt the ensuing measures);

• within 180 days of appointment (which can be extended by an addi-
tional 90 days), file with the Ministry of Economic Development 
(which has the power to approve) the following:
• a plan for the economic and financial restructuring and reor-

ganisation of the company or disposal of business assets for a 
period not exceeding two years (restructuring plan); and

• a detailed report of the reasons underlying the insolvency of 
the company or the group;

• until the plan is authorised, the commissioner may request author-
isation to implement those transactions (or categories of transac-
tions) that are necessary to ensure the continuation of the business 
and protect the economic and commercial value of the group. Such 
authorisation is not required for any transaction implemented in 
the ordinary course of business or having a value (when considered 
individually) lower than €250,000; and

• if the Ministry of Economic Development does not approve the 
restructuring plan within 60 days from the rejection of the plan, 

© Law Business Research 2016



Freshfields Bruckhaus Deringer ITALY

www.gettingthedealthrough.com 269

the company must evaluate whether it could be suitable to file an 
alternative plan relating to the disposal of business assets.

Should the ministry reject the plan, the competent court shall, upon 
hearing the commissioner, make a bankruptcy order and open judicial 
liquidation proceedings.

As an alternative to the procedure above, the commissioner may 
carry out a private negotiation for the disposal of the business concerns 
and assets if the purchaser guarantees to provide such public services 
for a certain time and complies with the relevant legal provisions. The 
commissioner’s decision shall comply with the principles of transpar-
ency and non-discrimination governing any insolvency and restructur-
ing procedure and the price for the dismissal shall not fall below the 
market value (as estimated by the Ministry of Economic Development).

Any merger transaction carried out according to the restructuring 
plan approved by the Ministry of Economic Development is deemed to 
reflect the general public interests and does not require further govern-
mental approvals provided that it is not an abuse of a dominant position 
and does not have the effect of restricting competition. For six months 
from its admission to the restructuring procedure, the company must 
still comply with any legal requirements for the possession of a licence 
or concession necessary for the exercise of its corporate activity. If 
parts of the business that require a license or concession are sold, such 
licences and concessions are transferred to the purchaser.

If the commissioner is willing to dispose of certain business assets 
to protect the economic and commercial value of the group, the com-
missioner and the purchaser shall enter into a consultation procedure 
with the unions to agree on the transfer of the employees; in particu-
lar, the commissioner and the purchaser may agree to transfer only 
some of the employment contracts granting the possibility for employ-
ees to benefit from the redundancy fund. Any decision relating to the 
employee redundancy or, unemployment, will be agreed among the 
parties in a very short time frame, enabled by the extraordinary admin-
istration procedure of large enterprises which halves the time periods 
under the applicable employment laws.

In summary, the extraordinary administration of large enterprises 
is different to the extraordinary administration procedure in three 
key respects:
• it provides that the two stages are merged into one with a sole com-

missioner having all powers, so that the reorganisation may be pur-
sued in a shorter time frame;

• it enhances the powers of the ministry as regards those of the court, 
with the former having most approval powers; and

• the commissioner may at any time apply for the avoidance of ear-
lier detrimental corporate transactions.

The extraordinary commissioner may (within 60 days of appointment) 
ask the Ministry of Economic Development to extend the extraordi-
nary administration of large enterprises to any other group company.

Finally, according to Law Decree No. 1/2015, converted into Law 
No. 20/2015, companies that manage at least one industrial site of 
strategic national interest, such as the steel-making plants of Ilva, will 
benefit from the extraordinary administration procedure for compa-
nies operating in essential public service sectors. In such cases, certain 
exceptions to the extraordinary administration procedure for compa-
nies operating in essential public service sectors apply. These include, 
in particular:
• if the company is already under extraordinary receivership, the 

application to be admitted to the procedure can be submitted 
by the extraordinary commissioner, who can be appointed as 
special commissioner in the new procedure by the Ministry of 
Economic Development;

• for companies providing public services and companies managing 
at least one industrial site of strategic national interest, the special 
commissioner may carry out a private negotiation not only to sell, 
but also to rent business concerns and assets. In such cases, and 
with exclusive regard to business concerns and assets included in 
the negotiation, the special commissioner is not required to file any 
of the following: (i) the aforementioned restructuring plan with the 
Ministry of Economic Development; (ii) the detailed report of the 
reasons underlying the insolvency of the company or the group 
with the Ministry of Economic Development; and (iii) a report on 

the state of insolvency and the viability of the restructuring and 
extraordinary administration with the competent court; and

• for 18 months (and not six, as is provided for other companies) 
from its admission to the restructuring procedure, any company 
providing public services or managing at least one industrial site of 
strategic national interest must still comply with any legal require-
ments for the possession of a licence or concession necessary for 
the exercise of its corporate activity. If parts of the business that 
require a licence or concession are sold, such licences and conces-
sions are transferred to the purchaser.

Involuntary reorganisations

12 What are the requirements for creditors commencing an 
involuntary reorganisation and what are the effects?

Only the extraordinary administration (as opposed to extraordinary 
administration of large enterprises) can be commenced by one or more 
creditors filing a petition. On receipt of the petition, the court, after 
consultation with the competent administrative authorities, initiates a 
procedure that:
• declares the debtor insolvent;
• appoints one or three commissioners; and
• suspends all legal proceedings commenced by creditors against 

the debtor.

Once insolvency has been declared and the relevant procedure has 
commenced, creditors or third parties may file a proposal for a com-
position with the court, with the aim of closing the insolvency pro-
ceedings with a reorganisation agreement with its creditors. Such 
agreement may envisage a restructuring of the company’s debts, 
including through the sale of assets or other transactions. The debtor 
(or any company in which it has a holding or which is subject to joint 
control) may only file a petition a composition with creditors one year 
after the declaration of insolvency and within two years of the decree 
that enforces the final schedule of liabilities.

Mandatory commencement of insolvency proceedings

13 Are companies required to commence insolvency 
proceedings in particular circumstances? If proceedings  
are not commenced, what liabilities can result? What are  
the consequences if a company carries on business  
while insolvent?

Insolvency proceedings are commenced by a judgment following a 
petition filed by the debtor, its creditors or a public prosecutor. When a 
company is insolvent or near insolvency, its directors are under a duty 
to avoid preferential payments and not worsen the financial position 
of the company. In particular, should the share capital of a company 
fall below the prescribed minimum threshold and the company ceases 
to have the statutory minimum net asset value, the directors are under 
a duty not to enter into new transactions and are obliged either to 
increase the capital or to resolve to voluntarily liquidate the company.

Breach of these duties may result in criminal liability and in per-
sonal civil liability for the loss suffered by the company (see ques-
tion 41).

Transactions carried out by an insolvent company before the dec-
laration of insolvency may be subject to a clawback action in the event 
they fall within the cases provided by the Insolvency Act and the Civil 
Code. A director who has carried out transactions falling under articles 
216 and 217 of the Insolvency Act (fraudulent or simply bankruptcy) can 
be charged with criminal liability.

Doing business in reorganisations

14 Under what conditions can the debtor carry on business 
during a reorganisation? What conditions apply to the use 
or sale of the assets of the business? Is any special treatment 
given to creditors who supply goods or services after the 
filing? What are the roles of the creditors and the court in 
supervising the debtor’s business activities? What powers can 
directors and officers exercise after insolvency proceedings 
are commenced by, or against, their corporation?

The conditions under which the debtor may carry on business during 
a reorganisation (and the role of the courts involved) vary according to 
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the type of procedure, as outlined in question 11. As a general rule, in a 
composition with creditors, the debtor is permitted to continue trading 
only to the extent necessary to carry out or complete particular transac-
tions, and thereafter only under the direction of the supervising judge 
and the day-to-day supervision of the commissioner. Transactions 
other than those in the ordinary course of business (for example, any 
new loans, disposals of real estate, etc) may only be made with the writ-
ten consent of the supervising judge. Any third-party debts arising from 
such acts have priority status.

The Development Decree has introduced particular rules for com-
positions that are intended to facilitate the continuation of the business 
activities, and may implemented by selling the business as a going con-
cern or by transferring it to another company. The same possibility is 
also granted to debtors filing petitions for the validation of debt restruc-
turing agreements.

In order to carry out a composition that continues the debtor’s 
business, the debtor must file a plan indicating the expected costs and 
earnings arising from the continuation of the business, the resources 
required and the coverage procedures. A coverage procedure is a plan 
showing how to meet the financial needs of the composition with credi-
tors. In particular, it explains which are the financial resources required 
to enable the continuation of the activity. The plan must consider 
among the ‘costs’ the financial burdens and the eventual reimburse-
ment of principal until the sale of the company to third parties, or, if the 
company is not sold, until the creditors have been satisfied. The plan 
must also be accompanied by an expert’s report certifying that continu-
ing the business will serve to ensure the best interests of the creditors. 
It is also possible to provide for a moratorium (for up to one year from 
the validation of the composition) covering the payment of preferential 
creditors (with pledges, liens or mortgages).

The debtor may also ask the court to: authorise it to take out loans 
with priority status (if an expert certifies that they are in the best inter-
ests of the creditors) and authorise the payment of previous debts for 
the provision of goods or services (if an expert states that such ser-
vices are essential for the continuity of the business and are in the best 
interests of the company’s creditors). The court may also authorise the 
debtor to take out loans with priority status when a ‘conditional’ peti-
tion for a composition with creditors has been filed and on an urgent 
basis without an expert’s certification, once having heard from the 
main creditors. The same authorisation (to pay debts due for the provi-
sion of goods or services) may also be requested by debtors filing peti-
tions for the validation of debt-restructuring agreements.

The activities carried on by the debtor during a composition with 
creditors (following its validation) are generally supervised by the 
supervising judge, the receiver and the creditors’ committee who verify 
the company’s compliance with the procedures established in the vali-
dation decree.

In both extraordinary administration and extraordinary admin-
istration of large enterprises, the ministerial decree that initiates the 
procedure will normally permit the company to continue its business 
for various reasons (including the need to protect employees’ inter-
ests), whereas contracts such as leases, supply contracts or contracts 
that have already been executed by one of the parties are subject to 
the same conditions as set out in the Insolvency Act for the other insol-
vency procedures (ie, they may be terminated at the commissioner’s or 
liquidator’s discretion). During extraordinary administration of large 
enterprises, authorisations, certifications, licences, concessions and 
other acts or securities are to be transferred to the tenant or the pur-
chaser in the case of the letting or sale respectively of companies and 
branches of companies. Furthermore, the commissioner must require 
the tenant or purchaser of plants to file, when submitting the offer, a 
business and financial plan covering investments (indicating the nec-
essary financial resources and coverage) and outlining the strategic 
objectives of the group companies’ production.

Following the declaration of bankruptcy the directors lose all pow-
ers of administration save for:
• the power to appeal against the declaration of the company’s insol-

vency or other court decrees or both;
• the power to bring an action in certain circumstances against the 

bankruptcy receiver or the creditors’ committee; and
• the power to apply to court to suspend a sale of the compa-

ny’s assets.

In addition, the directors will be entitled to receive a copy of the 
bankruptcy receiver’s report and are able to bring claims in respect of 
this report.

Stays of proceedings and moratoria

15 What prohibitions against the continuation of legal 
proceedings or the enforcement of claims by creditors apply 
in liquidations and reorganisations? In what circumstances 
may creditors obtain relief from such prohibitions?

From the date on which the insolvency was declared, no legal action 
can be started or continued against the insolvent party’s assets and any 
legal proceedings that are commenced or continued are void.

There are exceptions to the prohibition in relation to tax and land 
credit procedures where the insolvent company is in compulsory 
administrative liquidation.

In a composition procedure enforcement and interim actions 
are blocked from the date on which the petition is published in the 
Companies’ Registry and any judicial mortgages registered in the 90 
days prior to the filing of the petition are ineffective. The same prohi-
bition on creditors starting or continuing any legal action against the 
insolvent party’s assets also operates where an early ‘conditional’ peti-
tion for a composition is filed (ie, a generic petition without a restruc-
turing plan and the other documents required (see question 11)).

Similarly, the Insolvency Act provides that, in the case of petitions 
for the validation of a debt restructuring agreement, within 60 days of 
the agreement being published in the Companies’ Register creditors 
are prohibited from bringing interim or enforcement actions in rela-
tion to the debtor’s assets and cannot obtain priority rights, unless such 
rights are agreed by the other creditors.

Post-filing credit

16 May a debtor in a liquidation or reorganisation obtain secured 
or unsecured loans or credit? What priority is given to such 
loans or credit?

A debtor may not manage or dispose of its assets if declared insolvent. 
Any transaction or payment made or received by the debtor after the 
declaration of insolvency is ineffective against the creditor, who is 
obliged to return to the insolvent estate any sums so acquired.

This principle does not apply to a composition with creditors where 
the debtor is not dispossessed of its assets and continues to manage its 
assets under the judicial commissioner’s supervision.

As mentioned above (see question 11), under the Development 
Decree, debts arising from loans entered into as part of a composition 
with creditors (or validated debt restructuring agreement) have prior-
ity status.

Similarly, this provision also applies to debts arising from loans 
issued for the purposes of filing the petition for composition (or for val-
idation of the debt restructuring agreements) where such loans were 
envisaged in the plan (or in the restructuring agreement) and the prior-
ity status is envisaged in the decree with which the court approves the 
petition. Moreover when the debtor files its petition for composition 
with creditors (or for the validation of a restructuring agreement), it 
may ask the court for authorisation to take out loans with priority sta-
tus. In making such a request an expert must confirm that taking out 
the loans would be in the best interests of the company’s creditors. The 
authorisation may also regard loans that are only identified by type and 
amount, even if they have not yet been the subject of negotiations.

Finally, the court may also authorise the debtor to grant pledges or 
mortgages to secure such loans.

Set-off and netting

17 To what extent are creditors able to exercise rights of set-
off or netting in a liquidation or in a reorganisation? Can 
creditors be deprived of the right of set-off either temporarily 
or permanently?

Creditors have a right to set off debts they owe to the debtor against 
claims that they have against the debtor, even though they have not 
expired before the declaration of insolvency.

Set-off will not take place where the creditor purchased a claim that 
remains unexpired after the declaration of insolvency or in the one-
year period immediately prior to the declaration.
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A prerequisite for the right to set-off is that the debt and credit to 
be set-off against each other are liquid or may be made liquid promptly 
and easily and are of the same nature.

The principles of set-off apply to all insolvency procedures.

Sale of assets

18 In reorganisations and liquidations, what provisions apply 
to the sale of specific assets out of the ordinary course of 
business and to the sale of the entire business of the debtor? 
Does the purchaser acquire the assets ‘free and clear’ of 
claims or do some liabilities pass with the assets? In practice, 
does your system allow for ‘stalking horse’ bids in sale 
procedures and does your system permit credit bidding  
in sales?

There are different procedures for the sale of the debtor’s immoveable 
or moveable assets: an auction sale of immoveable assets to protect 
creditors’ interests in bankruptcy proceedings and a private sale for 
moveable assets and assignment of claims. The procedures are subject 
to the supervision of the court and in some cases to the (non-binding) 
opinion of the creditors’ committee.

In order to speed up the sale procedure and to guarantee the best 
realisable value, payment by instalments can be granted to the pur-
chaser. Moreover, the judge can identify and utilise the best methods to 
determine price, publicity and award criteria for the most economically 
advantageous tender. The judge will order the sale by auction when, 
according to his evaluation, the auction price of the assets could exceed 
half of their market value. The judge can authorise the purchaser to pay 
in instalments. In this case, if asked by the purchaser, the judge can also 
authorise his possession of the assets. An independent, irrevocable and 
on demand guarantee has to be issued by a bank, an insurance com-
pany or a financial intermediary.

The transfer of a business as a going concern (or a branch thereof ) 
implies the transfer of all those assets that are organised for the purpose 
of carrying out that business or that branch of the business (including 
real property, plants and machinery, stocks, trade receivables goodwill 
and contracts (including employment contracts)).

If a transaction qualifies as a transfer of business as a going con-
cern, certain provisions of the law concerning contracts, employment, 
liabilities and receivables pertaining to the business become applica-
ble. While the parties may agree to derogate from such laws in many 
respects they will be unable to derogate from the law in relation to cer-
tain rights of third parties (ie, employees and creditors).

The transferor remains liable to the creditors after the transfer of 
the business for the debts that exist at the time of the transfer, unless 
the creditors have given their consent to the transfer. The transferee is 
jointly liable along with the transferor for the debts and liabilities of the 
business, if and to the extent such debts and liabilities are recorded in 
the accounts of the transferor.

In general terms, this rule is aimed at protecting the creditors’ 
interest, and cannot be derogated by the parties. However, according 
to case law the parties may contractually exclude the debts and liabili-
ties from the transfer of the business, with the stipulation that such 
exclusion shall be effective only between the parties and not as regards 
the creditors.

The Insolvency Act and Law No. 270/1999 provide for specific 
rules on the matter, according to which:
• unless agreed otherwise, the transferee of a business as a going 

concern is not liable for the of the business debts arising before the 
transfer; and

• the bankruptcy receiver or commissioner may provide for the 
transfer of the business as a going concern or assets or receivables 
by way of contribution to one or more companies, with the exclu-
sion of liability on the transferor for the liabilities arising from the 
carrying out of the business prior to the transfer.

According to Law No. 270/1999, the sale of a business as a going con-
cern (or part thereof ) or the sale of a group of assets of the insolvent 
company is made in accordance with specific provisions, pursuant to 
which, inter alia:
• the transferee must undertake to continue the same business activ-

ity for at least two years;
• the transferee must maintain the employment level established 

at the time of the transfer for at least two years. Insofar as the 

employees are concerned in the framework of the trade unions’ 
consultations applicable in the of transfer the of business as a 
going concern (the consultations), the commissioner, purchaser 
and employees’ representatives may agree on certain exceptions 
to Italian law on the protection of employees transferred by way of 
a transfer of business as a going concern (TUPE legislation);

• in the framework of the consultations, or after the unsuccessful 
conclusion of the consultation, the commissioner and the trans-
feree may agree to transfer only parts of the businesses as a going 
concern with the identification of the employees in those parts of 
the business to be transferred to the transferee;

• the commissioner may also proceed with a disposal of assets and 
liabilities initiated by the insolvent company, with the exclusion of 
the transferor from the liabilities related to the exercise of the busi-
ness prior to the disposal; and

• the existing liens and guarantees in favour of the transferor main-
tain their validity and rank in favour of the transferee.

Certain Italian employment provisions setting out a favourable and 
protective regime for employees in the event of any transfer of busi-
ness concerns shall not apply to any transaction under this procedure. 
In particular, a derogation is made to the application of article 2112 of 
the Italian Civil Code, which provides that employees retain any rights 
arising from the employment relationship with the transferor, includ-
ing the terms and conditions of the employment, and any dismissal fol-
lowing the transfer shall be deemed wrongful.

Likewise, under the Development Decree it is also possible to 
derogate from article 2112 of the Italian Civil Code where the transfer 
relates to a business for which a composition with creditors has com-
menced or a debt restructuring agreement has been validated, pro-
vided that an agreement has been reached regarding the maintenance 
of employment levels.

The application of the principle of the automatic transfer from the 
transferor to the transferee of all the employees of the business can be 
excluded by the transferor and transferee under certain conditions. 
This procedure must involve a consultation with the trade unions.

Once a sale agreement has been agreed the sale can be ‘suspended’ 
every time a better irrevocable offer is presented to the bankruptcy 
receiver although such an offer must be higher than the original offer 
by at least 10 per cent. The power of the bankruptcy receiver to suspend 
the sale is discretional and the bankruptcy receiver will have to assess 
the reliability of the offer to ensure that it has not been presented to 
hinder the regular sale procedure.

As regards credit bidding, although there are no provisions on the 
point, on the basis of general principles such offsetting does not seem 
to be possible because while the creditor’s claim is against the bank-
rupt, the debt accrued by the purchase of the asset would be against the 
mass of creditors. Thus, since the bankrupt and the mass of creditors 
are separate entities, compensation in such a situation would breach 
the principle of par condicio creditorum.

Regarding the composition procedure the Development Decree 
has introduced specific rules where the composition requires the sale 
of the business concern or the contribution of the business concern to 
one or more companies (including newly incorporated companies) – 
known as composition with continuity of the business. In such cases, 
the plan filed by the debtor with the court may also envisage the sale of 
any assets that are not required for the company to operate and:
• the ancillary documentation for the petition for composition must 

describe the costs and proceeds expected from the continuation 
of the business, as well as the financial resources and the relevant 
coverage procedures; and

• the debtor must submit an expert report that certifies the continu-
ation of the business is in the best interests of the creditors.

Finally, the rules on a composition with continuity of the business pro-
vide that contracts pending on the date on which the petition is filed 
may not be terminated as a result of the start of proceedings.
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Intellectual property assets in insolvencies

19 May an IP licensor or owner terminate the debtor’s right to 
use it when an insolvency case is opened? To what extent may 
an insolvency administrator continue to use IP rights granted 
under an agreement with the debtor? May an insolvency 
representative terminate a debtor’s agreement with a licensor 
or owner and continue to use the IP for the benefit of  
the estate?

Contractual clauses (either in the IP field or otherwise) that provide for 
the termination of a contract if either party is declared insolvent are 
ineffective. If an IP contract has not yet been executed (in full) when 
either party is declared insolvent, the execution of the IP contract is 
suspended until the bankruptcy receiver, after the authorisation of the 
committee of creditors, either accepts to continue of the contract on 
behalf of the insolvent debtor (assuming all the rights and obligations 
thereto), or resolves to terminate the contract. Furthermore, the coun-
terparty can solicit the choice of the bankruptcy receiver, requesting 
the court to set a deadline of 60 days for such decision and on expiry of 
the deadline the contract is deemed to terminate.

Personal data in insolvencies

20 Where personal information or customer data collected by an 
insolvent company is valuable to its reorganisation, are there 
any restrictions in your country on the use of that information 
in the insolvency or its transfer to a purchaser?

The lawful use of customer data in the context of insolvency proceed-
ings is not restricted, unless there is a change in the entity in charge of 
data processing or in the one that owns such data. The lawfulness of the 
use of customer data is assessed against the provisions of Legislative 
Decree No. 196 of 30 June 2003 (Legislative Decree No. 196/2003) and 
must be in line with the specific use for which the customers provided 
their consent.

In the event any such change occurs, including in case of transfer 
of the insolvent company to a purchaser, if the data transferred fall 
under certain sensitive categories identified in article 37 of Legislative 
Decree No. 196/2003 (eg, among others, data processed by using 
electronic means aimed at defining the profile or the personality, or 
at analysing habits or consumer choices, or at monitoring the use of 
electronic communications services, with the exception of technically 
indispensable processing to provide services to users), it is necessary 
to carry out some notifications related to the change in the entity that 
owns and manages customer data:
• before the end of the data processing, the assignor has to notify the 

Italian Data Protection Authority of the end of the processing and 
the change of the data controller; and

• before beginning the data processing, the purchaser must notify the 
Italian Data Protection Authority that it will take on the processing.

In any event, customers must be notified of all necessary informa-
tion to be able to identify the entity or individual who owns and is in 
charge of the processing of their personal data. Hence, in the case of 
purchase of the business of the insolvent company or acquisition of the 
company itself it will then be necessary to inform customers that a dif-
ferent entity is holding their personal data. The means through which 
such notice is effectively given are to be determined from time to time. 
The Italian Data Protection Authority issued instructions for specific 
circumstances of transfer of data in order to simplify the process when 
one-by-one communications are not feasible (eg, in the event of trans-
fer of entire business units in the banking sector).

Rejection and disclaimer of contracts in reorganisations

21 Can a debtor undergoing a reorganisation reject or disclaim 
an unfavourable contract? Are there contracts that may not 
be rejected? What procedure is followed to reject a contract 
and what is the effect of rejection on the other party? What 
happens if a debtor breaches the contract after the insolvency 
case is opened?

Composition with creditors
The debtor may request the court (while submitting a petition for a 
composition with creditors, or afterwards, once the order allowing the 
composition procedure has been issued) to authorise it to terminate 

pending contracts or suspend them for no more than 60 days (which 
may only be extended once). The contract counterparty is entitled to 
damages, equal to the damages that would have arisen from default: 
this sum will be paid not with priority, but in the same way as any other 
debts in accordance with the rules on the priority of claims. However, 
such rules do not apply to employment contracts, property lease con-
tracts or, under certain conditions, preliminary residential property 
sale contracts.

There are particular rules for composition with continuity of busi-
ness: in this case, any contracts pending on the date on which the peti-
tion is filed are not terminated as a result of the commencement of the 
procedure, even if they have been executed with the public administra-
tion, and any stipulation to the contrary will be null and void.

Bankruptcy and compulsory administrative liquidation
In bankruptcy and compulsory administrative liquidation procedures 
the general rule is that if an agreement has not yet been performed or 
has not been completely performed by both parties when one of the 
parties is declared bankrupt, the performance of the agreement shall, 
unless otherwise provided by law, be suspended until such time as the 
bankruptcy receiver, having been authorised by the creditors’ commit-
tee, declares that he is exercising his right of subrogation and replaces 
the bankrupt party as party to the agreement, thereby assuming all the 
obligations thereunder, or that he is terminating the agreement. The 
contract counterparty may give the bankruptcy receiver formal notice 
and ask the supervising judge to set a deadline of no more than 60 days 
to make such a decision. If such deadline expires and no action is taken 
by the bankruptcy receiver, the agreement is deemed to terminate.

If the agreement is terminated, the contract counterparty is enti-
tled to submit a creditor’s claim relating to the failure to perform the 
agreement, but is not entitled to claim compensation for damages.

Any action for termination of the agreement brought prior to the 
bankruptcy against the defaulting party will take effect in respect of the 
bankruptcy receiver.

Contractual clauses that provide that bankruptcy constitutes a 
ground for termination are invalid. However, this rule does not apply 
to certain contracts, which are deemed terminated by law as a conse-
quence of the commencement of any procedure.

Extraordinary administrative procedures
In extraordinary administrative procedures, the extraordinary com-
missioner may terminate any agreement, including contracts requiring 
a continuous or periodical performance that have not yet been per-
formed or have not been completely performed by both parties on the 
date on which the extraordinary administration process starts. Until 
such time as the right of termination is exercised, the agreement will 
continue to be in existence.

Once the execution of the restructuring plan has been authorised, 
the contract counterparty may give the extraordinary commissioner 30 
days’ notice in which to elect to continue the contract; once such period 
has expired, the agreement is deemed to be terminated. Again, the 
general rule does not apply to employment agreements, or real prop-
erty lease agreements where the extraordinary commissioner shall 
replace the lessor, unless agreed otherwise.

If the bankruptcy receiver elects to adopt the contract and then 
breaches its terms the contract counterparty has a damages claim 
that ranks with a higher priority than unsecured creditors but behind 
secured creditors. Payment of such damages – if not challenged – must 
however be authorised by the creditors’ committee or by the court.

Arbitration processes in insolvency cases

22 How frequently is arbitration used in insolvency proceedings? 
Are there certain types of insolvency disputes that may not 
be arbitrated? Will the court allow arbitration proceedings 
to continue after an insolvency case is opened? Can disputes 
that arise in an insolvency case after the case is opened be 
arbitrated with the consent of the parties? Can the court direct 
the parties to such disputes to submit them to arbitration?

In a composition with creditors, the company may only enter into arbi-
tration with the prior written authorisation of the supervising judge. 
In compulsory administrative liquidation, the liquidator may enter 
into arbitration, but if the claim is of indeterminate value or exceeds 
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€1,032.91, it has to be authorised by the administrative body super-
vising the liquidation, which will do so having consulted the supervi-
sory committee.

Arbitration, however, is rarely used in insolvency proceedings.
In insolvency proceedings, the court will allow arbitration to con-

tinue after an insolvency case is opened, but if the agreement con-
taining an arbitration clause is terminated, the pending arbitration 
proceedings cannot proceed. In the event that the bankruptcy receiver 
replaces the debtor as a party to the agreement, the capacity to sue 
and be sued is transferred to the bankruptcy receiver, with the prior 
authorisation of the supervising judge: thus, the bankruptcy receiver is 
bound by the arbitration agreement. Moreover, in this case, once the 
arbitration panel has been informed of the insolvency, it must notify – 
or ask the non-insolvent party to notify – the bankruptcy receiver that 
a proceeding is pending, and once notification has been served and 
the bankruptcy receiver has been informed, the arbitral award may be 
enforced against the company.

All claims arising from bankruptcy proceedings must only be sub-
mitted to the court that declared the bankruptcy, which is the sole court 
with jurisdiction. Notwithstanding this rule, according to academics 
and case law, certain claims may be submitted to arbitration; in par-
ticular, claims against third parties and aimed at ‘restoring’ the estate 
of the insolvent company – which are not strictly connected to the 
bankruptcy proceedings – can be referred to arbitration, such as com-
pensation or damages claims or claims aimed at obtaining repayment 
of a debt.

Note, however, that arbitration is not available for claims relating 
directly to the insolvency such as the collection or distribution of assets, 
claims against orders or other judgments issued by both the court and 
the supervising judge, ‘late’ creditors’ claims (which have not been 
filed within the time limit set by the court) or any other claim aimed 
at challenging the assessment of the liabilities made by the supervis-
ing judge. Finally, it is still controversial whether clawback claims may 
be submitted to arbitration. It is worth noting that, according to Italian 
academics, if the bankruptcy receiver decides to carry on a contract (of 
the insolvent company) that includes an arbitration clause, such clause 
remains effective with regard to the insolvency procedure and the 
receiver is not entitled to avoid its effects.

Successful reorganisations

23 What features are mandatory in a reorganisation plan? How 
are creditors classified for purposes of a plan and how is the 
plan approved? Can a reorganisation plan release non-debtor 
parties from liability, and, if so, in what circumstances?

A company may propose a composition with creditors if it is ‘insolvent’ 
or in crisis.

In a composition with creditors, the company may propose 
a debt restructuring and satisfaction of creditors’ claims by any 
means, including:
• by way of a transfer of assets, or other transactions to creditors or a 

company controlled by the creditors; and
• the issuance of shares, quotas or bonds to creditors or a com-

pany controlled by creditors or of other financial instruments 
or debentures.

One of the main features of the composition with creditors is that once 
the tribunal has admitted the company to the procedure, all credi-
tors with claims prior to the date of the admission must suspend their 
actions until the final approval of the tribunal. The composition with 
creditors must be approved, on a vote, by creditors representing the 
majority by value of all ‘admitted’ claims. Note that creditors who do 
not take part in the relevant meeting may submit their disagreement 
by telegram, letter, fax or e-mail. Failing that, they are regarded as con-
senting and taken into account to calculate the majority.

After the creditor vote the composition must also be approved by 
the tribunal. The tribunal may only refuse its approval if it believes the 
composition has not complied with all legal requirements.

As part of the composition the company may propose:
• the division of creditors into classes according to their legal status 

and homogenous economic interests. The latter must be assessed 
in relation to the specific proposed plan. Factors such as the type of 
credit, its amount, the time of its formation or its maturity as well 
as whether there is a possibility of satisfaction and the existence of 

guarantees will be relevant to determine whether economic inter-
ests are sufficiently similar economical claims; and

• different treatment of creditors of different classes.

Where there is more than one class of creditors, each class must vote 
separately. The petition will be approved if it the majority of classes 
vote in favour. However, the Insolvency Act provides for the possibility 
of cram down in that the tribunal may approve the petition notwith-
standing that one or more classes of creditors voted against it, if the 
terms of the petition allows the dissenting creditors to be satisfied to 
the same extent as they would have been following a practical alterna-
tive procedure.

The debtor’s proposal can provide that secured creditors will not 
be fully satisfied, provided that they obtain at least the value of the 
secured asset that could have been obtained in a liquidation sale and 
they do not receive worse treatment than the unsecured creditors.

Should the proposal provide for the partial satisfaction of the 
secured creditors’ claims, the affected secured creditors will be 
admitted to vote on the petition in respect of the portion of his claim 
that remains unsatisfied. Secured creditors are also admitted to vote 
if they waive (all or parts of ) their security (notwithstanding the fact 
that the debtor’s proposal provides for the full satisfaction of their 
secured claim).

Furthermore, acts, payments and securities entered into or given 
pursuant to a composition with creditors (provided that the composi-
tion with creditors obtains the final approval by the court) are not sub-
ject to clawback actions.

Debt-restructuring agreements may also have wide-ranging con-
tents and provide for various ways in which to restructure the compa-
ny’s debts.

However, in order to obtain the court’s validation, this type of 
agreement has to involve creditors that represent at least 60 per cent 
of the debts, and the petition must be filed together with a report by 
an expert (see question 11) (chosen by the debtor), that attests to the 
accuracy of the data and the feasibility of the agreement, with particu-
lar regard to whether it is suitable to ensure full payment of third-party 
creditors within 120 days of the validation (in the case of debts out-
standing on that date) or within 120 days of the expiry date (in the case 
of debts not outstanding on the date of the validation).

As with compositions with creditors, where such agreements are 
validated by the court, the relevant payments are immune from any 
clawback actions (in the event of bankruptcy).

The same principles are also applicable to the extraordinary 
administration of large enterprises. In the case of extraordinary admin-
istration, the Ministry for Economic Development may, on the basis 
of the opinion by the extraordinary commissioner and having heard 
the supervisory committee, authorise the insolvent entrepreneur or a 
third party to propose an arrangement to the court. The court will then 
decide on the arrangement proposal.

The reorganisation plan is binding only on creditors who have 
entered into it and cannot create releases in favour of third parties.

Expedited reorganisations

24 Do procedures exist for expedited reorganisations?
An insolvent debtor may try to avoid formal insolvency proceedings 
by an out-of-court settlement or a rescheduling agreement with credi-
tors. These arrangements, between the debtor and all or some of its 
creditors (very often with lenders), are not subject to court endorse-
ment and do not bind those creditors who do not expressly enter into 
the arrangement. While such procedures are more flexible and quicker 
than traditional voluntary reorganisations, these arrangements may 
result in possible criminal liability if they fail and result in the collapse 
of the company.

Along with these informal pre-packaged reorganisations, two 
forms of expedited reorganisations have been recently introduced in 
the framework of composition with creditors procedure.

The first concerns agreements for the restructuring of debts in 
which the debtor submits to the court a voluntary settlement agree-
ment for the restructuring of its debt that it has previously entered 
into with creditors representing at least 60 per cent by value of total 
claims (which may also include tax claims). The debtor also files with 
the court a report by an expert attesting that the agreement ensures the 
satisfaction in full of the debts of those creditors who are not a party to 
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the agreement within 120 days of the validation (in the case of debts 
outstanding on that date) or within 120 days of the expiry date (in the 
case of debts not outstanding on the date of the validation). The agree-
ment is published in the Companies’ Register and is effective from the 
date of publishing. For the 60 days following the publication date, the 
creditors cannot initiate or start interim or enforcement actions against 
the debtor’s assets or acquire priority rights, unless agreed with other 
creditors. The creditors and any other interested party may challenge 
the agreement within 30 days of its publication. The agreement is bind-
ing only for those creditors that entered into it.

The debtor may request for a ban on commencing or continuing 
injunction or enforcement proceedings prior to 60 days from the publi-
cation of the agreement in the Companies’ Register (subject to making 
certain filings).

During the negotiation of the agreement the debtor may change 
strategy and file a petition for a composition with creditors, without 
prejudice to the effects (such as the suspension of enforcement and 
interim actions) arising from the petition for the validation of the 
restructuring agreement.

Any payments and securities carried out or granted in execution of 
an agreement for the restructuring of debts approved by the court are 
expressly excluded from clawback actions (see question 40).

The Insolvency Act also provides for another form of reorganisa-
tion: extrajudicial composition. These agreements are not subject to 
clawback actions provided they are implemented as part of a plan that 
is likely to allow the reconstruction of the debt of the company and to 
ensure the company’s financial situation is redressed.

Furthermore:
(i) term loans in any form granted in the implementation of a compo-

sition with creditors or an agreement of debt restructuring may be 
paid in advance;

(ii) term loans for the purpose of presenting the request of admission 
to the composition with creditors or the request of approval of the 
agreement on debt restructuring may be paid in advance if the 
composition plan or the agreement allows term loans and as long as 
the advanced payment has expressly been provided by the tribunal 
decision accepting the request for admission to the composition 
with creditors or approving the agreement on debt restructuring;

(iii) these rules also apply to term loans made by shareholders, for up to 
80 per cent of their amount; and

(iv) sums owed to any person in charge of drafting the report, may be 
paid in advance as long as the advance payment has expressly been 
provided by the tribunal decision accepting the request for admis-
sion to the composition with creditors or approving the agreement 
on debt restructuring and is attached to the motion admitted to the 
composition with creditors.

With reference to claims in points (ii), (iii) and (iv), such creditors are 
excluded from voting and from being considered part of the majority for 
the approval of the composition and from the computation of the credit 
percentages for the purposes of the agreement on debt restructuring.

Unsuccessful reorganisations

25 How is a proposed reorganisation defeated and what is the 
effect of a reorganisation plan not being approved? What if 
the debtor fails to perform a plan?

A petition for composition with creditors will be declared inadmissi-
ble if the statutory requirements for admission have not been met. The 
court will issue an unchallengeable decree declaring the petition to be 
inadmissible once it has heard the debtor. A declaration of insolvency 
and commencement of insolvency proceedings, may only be issued at 
the request of one or more creditors, or the public prosecutor, provided 
that it has been verified that the debtor is insolvent and that the other 
statutory requirements for the declaration of insolvency have been met.

The same rules apply where the composition has not been approved 
by the creditors or when, following the approval of the composition it 
is no longer judged to be feasible the judicial commissioner will inform 
the creditors and the court will follow the same process as if the plan 
was declared inadmissible.

Authorisation of the composition with creditors may also be 
revoked ex officio by the court (which will inform the public prosecu-
tor and the creditors), where it becomes apparent the debtor has hid-
den any part of its assets, wilfully omitted to declare one or more debts, 

declared non-existent liabilities or committed other fraudulent acts. At 
the end of the proceedings, the court issues a decree and, at the request 
of the creditor or the public prosecutor, may declare the company insol-
vent if the relevant requirements are met. The same rules apply if, dur-
ing the composition proceedings, the debtor carries out unauthorised 
acts or acts intended to defraud the creditors.

Finally, any creditor may ask for the composition to be terminated 
if the debtor fails to comply with the arrangements for the composition 
(within the year following the composition’s deadline). However, the 
composition may not be terminated for a minor default.

If a reorganisation plan is not approved by the creditors and a judi-
cial liquidation order is granted by the court, the debtor may prevent 
insolvency if, for example, it still has available funds provided by a third 
party. The same result is achieved if the debtor fails to satisfy the condi-
tions set out in the creditors’ resolution.

Insolvency processes

26 During an insolvency case, what notices are given to 
creditors? What meetings are held? How are meetings called? 
What information regarding the administration of the estate, 
its assets and the claims against it is available to creditors or 
creditors’ committees? What are insolvency administrators’ 
reporting obligations? May creditors pursue the estate’s 
remedies against third parties?

The bankruptcy receiver will give creditors notice of the insolvency 
order by registered post, which will also indicate the date of the hear-
ing to verify the existence of their claims. Following the verification 
hearing the bankruptcy receiver prepares a partition plan. Creditors 
whose claims have been partially admitted or rejected will be notified 
by the bankruptcy receiver by registered post or any other form of com-
munication where receipt can be evidenced. Creditors are allowed to 
challenge the bankruptcy receiver’s partition plan within 15 days from 
notification. Such challenge is filed against the bankruptcy receiver and 
all other creditors whose partition quote may vary should the challenge 
be successful. Within 30 days of the bankruptcy judgment, the com-
mittee of creditors must be appointed by the court. Such committee 
has a general supervisory and consultative role, and may authorise the 
bankruptcy receiver’s actions or express an opinion on the conditions 
provided under the law. Furthermore, under certain conditions, the 
creditors’ committee can also ask the court to replace the bankruptcy 
receiver. However, there is no express provision authorising the release 
of liabilities owed by third parties who are not part of the debtor group 
through a reorganisation plan.

Enforcement of estate’s rights

27 If the insolvency administrator has no assets to pursue a 
claim, may the creditors pursue the estate’s remedies? If so, to 
whom do the fruits of the remedies belong?

There are no procedures by which the creditors can pursue the estate’s 
remedies if the insolvency administrator is without assets to pursue 
a claim.

Creditor representation

28 What committees can be formed (or representative counsel 
appointed) and what powers or responsibilities do they 
have? How are they selected and appointed? May they retain 
advisers and how are their expenses funded?

A creditors’ committee may be formed as a corporate body appointed 
by the judge and composed of a limited number of creditors.

After 2006, the powers of such committees have been increased: 
they have become both an active stakeholder as well as an essential co-
operator with the bankruptcy receiver during bankruptcy procedures.

The creditors’ committee has a central role in authorising the 
bankruptcy receiver’s actions and in controlling the bankruptcy man-
agement carried out by the bankruptcy receiver.
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Insolvency of corporate groups

29 In insolvency proceedings involving a corporate group, are 
the proceedings by the parent and its subsidiaries combined 
for administrative purposes? May the assets and liabilities 
of the companies be pooled for distribution purposes? May 
assets be transferred from an administration in your country 
to an administration in another country?

Usually in the insolvency of a corporate group, the procedures of 
extraordinary administration and extraordinary administration of 
large enterprises apply.

When a company is subject to the extraordinary administration 
procedure as part of a corporate group, the procedure extends to the 
other insolvent companies in the group. Although the procedure is 
the same, the individual proceedings are separate and the companies’ 
assets are not pooled. Each company maintains their financial auton-
omy and each insolvent company is only liable for its own obligations. 
A list of creditors will therefore be drawn up for each company in the 
group before the court can declare such company to be insolvent. The 
costs of the extraordinary administration are borne by the individual 
companies of the group in proportion to their respective assets.

If a company is subject to an extraordinary administration of large 
enterprises and is part of a group of companies, the extraordinary com-
missioner may ask the Minister for Economic Development to admit 
other insolvent companies in the group to the procedure by submitting 
an application for insolvency to the relevant court. The proceedings for 
each group company may be implemented jointly with those for the 
parent company or separately.

If the restructuring programme provides for implementation 
through a composition, several group companies subject to the pro-
cedure of extraordinary administration may submit a single proposal, 
subject to the autonomy of their respective assets and liabilities. Such 
autonomy may lead to differentiated treatment, even within the same 
class of creditors, according to the financial situation of each individual 
company to which the composition proposal refers.

Where an insolvent company has offices in various EU member 
states the competent court for the insolvency proceedings shall be 
where that company’s group carries out its main operational decisions 
(as ascertainable by third parties). Therefore, jurisdiction tends to lie 
with the country in which the main interests of the parent company are 
located, on the presumption that, although the subsidiary conducts its 
business in other member states, in practice it merely receives and fol-
lows the strategy of the parent company.

Appeals

30 What are the rights of appeal from court orders made in an 
insolvency proceeding? Does an appellant have an automatic 
right of appeal or must it obtain permission to appeal? Is there 
a requirement to post security to proceed with an appeal and, 
if so, how is the amount determined?

The decree of enforceability of the statement of liabilities issued in the 
context of insolvency proceedings may be appealed by way of:
• opposition to the statement of liabilities;
• appeal against the credits admitted to the statement of liabili-

ties; and
• revocation of credits or rights admitted or excluded.

A specific procedure is established that applies to any of these three 
kinds of appeal. The opposition to the statement of liabilities may be 
brought by: any creditor and anyone having any rights on moveable 
or immoveable property excluded by the statement of liabilities. It is 
aimed at opposing the denial or partial acceptance of the request of 
admission to the statement of enforceable liabilities. The opposition is 
brought against the bankruptcy receiver.

The appeal against credits admitted to the statement of liabilities 
may be brought by:
• any creditor;
• anyone having any right on moveable or immoveable property 

owned or possessed by the individual or entity undergoing insol-
vency proceedings; and

• the bankruptcy receiver.

It is aimed at appealing the acceptance of a request of admission of a 
concurring creditor. The appeal is brought against the concurring cred-
itor, whose application has been accepted.

The revocation of credits or rights admitted or excluded may be 
brought by:
• the bankruptcy receiver;
• any creditor; and
• anyone having any rights on moveable or immoveable property 

either admitted or excluded from the statement of liabilities.

It is aimed at the annulment of the orders issued in the context of the 
appraisal of the liabilities, after the expiry of the time limits to bring the 
above-mentioned opposition and appeal, when the acceptance or the 
rejection of claims is deemed invalid by reason of:
• forgery, wilful misconduct or mistake that induced the court to 

make a mistake on a relevant fact; or
• lack of knowledge of a relevant document that was not produced in 

a timely manner for reasons not depending on the appealing party.

The revocation is brought against the concurring creditor, whose appli-
cation has been accepted, or against the bankruptcy receiver, when the 
application was rejected.

The appellants listed above have an automatic right of appeal. 
They do not need to seek any permission before bringing the appeal.

Finally, no bond shall be posted in order to proceed with an appeal, 
but obviously the normal court fees required to begin a new proceed-
ings have to be paid by the appellant.

Claims

31 How is a creditor’s claim submitted and what are the time 
limits? How are claims disallowed and how does a creditor 
appeal? Are there provisions on the transfer of claims? Must 
transfers be disclosed and are there any restrictions on 
transferred claims? Can claims for contingent or unliquidated 
amounts be recognised? How are the amounts of such  
claims determined?

After the declaration of insolvency, a notice is sent to all creditors spec-
ifying the date by which their claims must be lodged (which is normally 
about two months after the order and before the hearing for the prepa-
ration of the creditors’ list). If any creditor considers that it is entitled 
to any security by way of, for example, a mortgage or lien, the creditor 
must inform the bankruptcy receiver within the time specified in the 
notice. There is no statutory form for the claim but it should neverthe-
less state the name and address of the creditor, the amount due and 
attach any supporting documentation.

A claim may be submitted after the hearing for the preparation of 
the creditors’ list but the creditor may be asked to support the costs of 
arranging a further hearing. Any creditor whose claims have not been 
recognised or have been partially recognised may lodge a challenge to 
the decision within 30 days of the hearing. Within the same time period, 
any creditor may challenge the recognition of other creditors’ claims.

The Italian Bankruptcy Act does not formally regulate the trans-
fer of claims already admitted to bankruptcy proceedings. However, 
Italian case law suggests that transfer is possible but the new creditor 
has to file the claim again in order for it to be recognised, as final admis-
sion implies an assessment of the claim with respect to a specific claim-
ant, whose identity is not irrelevant to the debtor.

The main principle that governs the submission of claims is that 
only claims arising before the declaration of insolvency may be reg-
istered. Whether a claim has arisen before or after the declaration of 
insolvency depends on the legal basis of the claim or its cause and not 
on any judicial order that has established its existence. This principle 
does not apply to claims that arise while the company is operating on 
a temporary basis or claims that arise as a direct result of liquidation 
measures issued by the bankruptcy receiver. Therefore, future claims 
(ie, claims arising from an event after the declaration of insolvency) 
may not be registered against the assets of the bankruptcy estate. 
Claims that arise before the declaration of insolvency but whose 
amount is not established at the time of the declaration of insolvency 
must be quantified and proven by the creditor at the time of registration 
and the amount may be challenged by the bankruptcy receiver and the 
supervising judge during the verification of the claims. In the event a 
claim is rejected or is admitted for a lower sum than that requested, the 
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creditor may challenge the partition plan and provide evidence that it 
is entitled to receive the amount requested.

Conditional claims may be registered with reservations and a rel-
evant sum is set aside pending the fulfilment or non-fulfilment of the 
condition. If the condition occurs, the supervising judge will, at the 
request of the creditor, order the admission of the claim. If the condi-
tion no longer applies, the sum previously set aside is shared among the 
other creditors.

A claim acquired at a discount cannot be enforced for its face value 
unless the creditor challenges the partial recognition of his claim and 
the court upholds his claim by decree.

The declaration of bankruptcy suspends the accrual of interest 
until the closing of the proceedings, unless the claim is secured by 
mortgage, pledge or privilege.

Because of such rule, a creditor cannot claim interest accrued after 
the opening of the insolvency proceedings.

Modifying creditors’ rights

32 May the court change the rank of a creditor’s claim? If so, 
what are the grounds for doing so and how frequently does 
this occur?

The court may change the rank (priority) of a creditor’s claim only if the 
security on which the rank is based is null, voidable or invalid.

Priority claims

33 Apart from employee-related claims, what are the 
major privileged and priority claims in liquidations and 
reorganisations? Which have priority over secured creditors?

Priority claims that rank ahead of secured claims in reorganisations 
and liquidation proceedings are:
• liens over moveable property, which may be either:
• general liens enforced over all the debtor’s assets (such as the 

general lien covering the entire property of the debtor for judicial 
expenses, sickness, wages, taxes, etc); or

• special liens on specific assets (such as liens for customs duties on 
merchandise, taxes on rent, leases, etc); and

• liens on immoveable property (such as liens arising from income 
tax payable in relation to property, from any form of indirect taxa-
tion and other claims as indicated by specific legal provisions).

Debtors that have filed a petition for a composition with creditors (or 
for the validation of a restructuring agreement) may ask the court to 
authorise them to take out loans with priority status that will be repaid 
in advance of other debts. To do this, the debtor must file an expert’s 
report with the court certifying that the loan is essential for the con-
tinuation of the business and is in the best interests of all creditors.

As mentioned above (see question 11), the debtor may also carry 
out acts of ordinary administration and, where authorised by the court, 
urgent acts of extraordinary administration during the period running 
from the date on which the petition for the composition with creditors 
is filed to the date of the decree that allows the procedure: and the law 
expressly provides that any debts arising as a result of such acts will 
have priority status.

In the extraordinary administration of large enterprises proce-
dure, priority claims also include debts arising before the beginning 
of the procedure owed to small and medium enterprises for services 
necessary for environmental restoration, for safety reasons and for the 
continuity of industrial plants’ activities. The same priority treatment 
applies to debts arising before the procedure that relate to operations 
concerning environmental and health protection and those provided 
by the Environmental Plan.

Employment-related liabilities in restructurings

34 What employee claims arise where employees are terminated 
during a restructuring or liquidation? What are the 
procedures for termination?

A liquidation of a company does not automatically terminate employ-
ment contracts but they are suspended until the bankruptcy receiver 
or the commissioner (upon approval of the creditors’ committee or 
surveillance committee) decides to honour their performance or termi-
nate them.

The termination of employment contracts is a collective dismissal 
procedure and this will be implemented by the company.

With regard to the process and timing of a collective dismissal pro-
cedure, large-scale redundancy is governed by Law No. 223/91, which 
applies to companies employing more than 15 employees. This law 
defines a collective dismissal as being a dismissal involving at least five 
employees within a period of 120 days in the same province and which 
occurs as a consequence of the decrease or reorganisation of the busi-
ness or the amount of work, or as a consequence of the total shutdown 
of the enterprise or business.

The employer has a duty to inform, in writing, the works council (if 
any) and the unions that have signed the national collective bargaining 
agreement applicable to the employees in Italy regarding the decision 
to make a collective dismissal.

A letter must be sent to the unions and must contain the follow-
ing information:
• an explanation of the reason for the employer’s decision;
• the number of employees likely to be dismissed;
• the positions and professional profiles of the entire workforce;
• the time frame of the redundancy; and
• any proposal or measure to reduce the possible social conse-

quences of the redundancies.

The unions may, within seven days following receipt of the letter, 
request that a meeting be held to discuss the possibility of avoiding or 
reducing the redundancies.

If no agreement is reached, a second meeting has to take place in 
the following 30 days before the Labour Office. In any case, the consul-
tation with the unions must be completed within 75 days.

At the end of the 75-day period or, if in the meantime an agree-
ment with the unions has been reached, the employer may give notice 
of dismissal in writing to the employees concerned, within the usual 
notice periods.

Once the employees receive a dismissal letter, the notice period 
will begin: the length of the notice period depends on the national col-
lective bargaining agreement applicable.

The redundancy procedure carries two types of cost for 
the employer:
• severance pay that includes:
• end-of-service allowance;
• other payments including accrued but untaken holiday, and other 

personal benefits; and
• payment in lieu of notice; and
• a potential cost of litigation arising from a claim for unfair dismissal 

by one or more employees (in addition to this cost an employee 
may also obtain reinstatement if their claim is successful).

Where a large number of employees are dismissed or where the business 
ceases operations the employee claims are not as a whole increased.

Claims lodged by employees for outstanding remuneration and 
severance pay are granted general liens on immoveable assets as are 
claims for damages arising from a failure to pay contributions and for 
damages suffered because of unlawful dismissal.

If employees’ claims are not satisfied or are only partially satis-
fied, the employee may apply to the Guarantee Fund at the National 
Institute of Social Security.

Pension claims

35 What remedies exist for pension-related claims against 
employers in insolvency proceedings and what priorities 
attach to such claims?

All pensions-related claims are privileged claims included within the 
class of liens on immoveable property. Claims arising from the employ-
er’s failure to pay contributions to pension and insurance plans man-
aged by institutions and bodies, can be submitted by such institutions 
or bodies as privileged claims in the insolvency proceedings.
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Environmental problems and liabilities

36 In insolvency proceedings where there are environmental 
problems, who is responsible for controlling the 
environmental problem and for remediating the damage 
caused? Are any of these liabilities imposed on the insolvency 
administrator, secured or unsecured creditors, the debtor’s 
officers and directors, or on third parties?

Neither the Insolvency Act nor the Environmental Code allocate lia-
bilities for the control of environmental problems or remediating the 
damage caused. As a result, general rules apply when an environmen-
tal issue arises during insolvency proceedings. The bankruptcy receiver 
will operate in accordance with his powers to solve the problem under 
the scrutiny of the delegated judge and the creditors’ committee.

Under Italian law, the party whose actions caused the pollution or 
contamination is obliged to implement – and finance – the remediation 
measures required to eliminate the contamination. Such obligations 
apply regardless of any intent or knowledge on the part of such a party.

Failure to take appropriate remediation measures is a crimi-
nal offence.

The owner of the contaminated site who did not cause the pollu-
tion is under no obligation to clean up the site, although he has a right to 
do so. If he chooses to clean up the site he assumes the same remedia-
tion obligations as the party responsible for the pollution and can claim 
back all damages, costs and expenses incurred in the clean-up from the 
responsible party.

Liabilities that survive insolvency proceedings

37 Do any liabilities of a debtor survive an insolvency or  
a reorganisation?

Following the closure of the insolvency proceedings, creditors are free 
to bring actions against the debtor with regard to the parts of their 
debts which have not been paid (although where the debtor is a nat-
ural person he or she may be freed from all remaining debts owed to 
unpaid creditors).

In a composition with creditors, the composition is mandatory for 
all creditors so where the debtor pays only a percentage of the current 
debts because the creditors accepted the plan they are deemed to waive 
their right to be reimbursed for the remaining debt. No liabilities of the 
bankrupt party or of the party acquiring the debtor’s assets survive. 
This principle also applies in the case of extraordinary administration 
and extraordinary administration of large enterprises.

However, the creditor may still exercise its rights against  
co-debtors, the debtor’s guarantors and with-recourse obligors.

Debt-restructuring agreements involve at least 60 per cent of the 
creditors and are only binding upon those creditors who have agreed 
to its terms since such agreements do not constitute a ‘mass’ composi-
tion. Therefore, any creditors that do not agree to the composition will 
have to be paid in full.

Distributions

38 How and when are distributions made to creditors in 
liquidations and reorganisations?

After the debtor’s assets have been disposed of, the official receiver in 
bankruptcy, after consulting the creditors’ committee, must prepare a 
distribution plan that is submitted to the judge for approval. Creditors 
have little room to challenge such a plan. The judge will approve the 
plan and order a distribution.

The Insolvency Act provides a mandatory order of priority for the 
payment of claims as follows:
• expenses of the proceedings and claims arising from the activities 

of the debtor during the proceedings (priority claims), which are 
normally paid in full when they fall due;

• secured claims over moveables and real estate; and
• unsecured claims.

Transactions that may be annulled

39 What transactions can be annulled or set aside in liquidations 
and reorganisations and what are the grounds? What is the 
result of a transaction being annulled?

The provisions governing clawback or setting aside transactions in 
insolvency proceedings are set out in articles 64 to 70 of the Insolvency 
Act. Transactions and disposals that unfairly favour a single creditor at 
the expense of the general body of creditors (for example, by giving one 
a preference or other benefit at the time when the debtor is unable to 
pay debts) may be revoked by the court by means of a clawback action.

A clawback action is aimed at obtaining a judgment from the court 
that declares void and ineffective the acts performed by the insolvent 
debtor during the period (see question 40) immediately before the 
debtor was declared insolvent. Once the avoidance of the disposal of 
the property is established, the counterparty must return such property 
to the bankruptcy receiver.

Article 67(1) provides a list of transactions that can be clawed back 
unless the counterparty to the transaction can show it had no knowl-
edge of the debtor’s insolvent state:
• transactions in which the value of the obligations performed 

or assumed by the debtor exceeded one-quarter of the consid-
eration received in exchange by the debtor (ie, transactions at 
an undervalue);

• payments of monetary debts past due, where the payment was not 
made with money or other customary payment methods;

• pledges, securities and mortgages wilfully created that were not 
yet past due; and

• pledges, securities and mortgages created voluntarily or by court 
order in respect of debts past due.

Article 67(2) provides a list of transactions that can be clawed back if 
the bankruptcy receiver can show that the counterparty to the transac-
tion had knowledge of the debtor’s insolvent state:
• payment of liquid and enforceable debts;
• transactions for consideration; and
• transactions giving rise to rights of pre-emption over debts, includ-

ing third-party debts.

Articles 64 and 65 provide a list of additional transactions that are sub-
ject to clawback actions:
• gratuitous transfers (eg, gifts, donations); and
• payments of debts originally due on or after the date of the declara-

tion of insolvency.

For the applicable ‘suspect periods’, see question 40.
Courts have taken a broad approach to determining a party’s 

knowledge of the state of insolvency of the debtor and have ruled that 
if there are symptoms of insolvency such as judicial attachment, group 
firing of employees or press reports referring to the company’s financial 
difficulties, the burden of proof as to the knowledge of insolvency will 
be shifted onto the party defending the clawback action.

Certain transactions cannot be subject to clawback actions, for 
example, payments for goods and services in the bankrupt party’s 
ordinary course of business (if not otherwise unusual), remittances to 
a bank account not materially and permanently reducing the indebt-
edness to the bank, sales of real estate at fair market value, deeds and 
payments and securities carried out or granted to implement judicially 
sanctioned agreements with creditors, payments and securities carried 
out or granted in execution of either a composition with creditors or 
an agreement for the restructuring of debts approved by the court and 
transactions, payments and securities made after the filing of the peti-
tion for the composition with the creditors, deeds and payments car-
ried out during the extraordinary administration of large enterprises 
and aimed at ensuring the business is a going concern and in the pur-
suit of manufacturing activity.

Where the bankruptcy receiver tries to clawback payments made 
under an ongoing long-term agreement or relationship (eg, an agree-
ment for the supply of goods or services or a lease), the counterparty 
to the transaction may only be required to pay back an amount cor-
responding to the difference between the maximum amount that its 
aggregate claims reached in the period in which it was aware of the 
insolvency of the bankrupt party, and the amount of its claims on the 
date of the company was declared bankrupt.
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Proceedings to annul transactions

40 Does your country use the concept of a ‘suspect period’ in 
determining whether to annul a transaction by an insolvent 
debtor? May voidable transactions be attacked by creditors 
or only by a liquidator or trustee? May they be attacked in a 
reorganisation or a suspension of payments or only in  
a liquidation?

The suspect periods are:
• transactions under article 67(1): one year before the opening of the 

insolvency proceedings;
• transactions under article 67(2): six months before the opening of 

the insolvency proceedings; and
• transactions under article 64: two years before the opening of the 

insolvency proceedings.

In general, at least four conditions must be satisfied before a transac-
tion entered into by the insolvent company can be clawed back under 
the Insolvency Act:
• the company must be in insolvency proceedings;
• the transaction must have resulted in a diminution of assets avail-

able to the general body of creditors;
• the company must have been unable to pay its debts at the time of 

the transaction; and
• the transaction must have been entered into within the applicable 

suspect period.

Only the bankruptcy receiver is entitled to make a clawback action in 
liquidation proceedings.

Voidable transactions can also be attacked in a reorganisation 
procedure (extraordinary administration and extraordinary adminis-
tration of large enterprises). In the case of a restructuring programme 
under extraordinary administration, the satisfaction of creditors is 
envisaged by means of a compromise under which the business is 
transferred to an assignee. In this case only, the extraordinary commis-
sioner cannot make use of clawback actions nor may the assignee take 
the benefit of proceeds deriving therefrom.

Under extraordinary administration of large enterprises there may 
be an identical restructuring programme, including a compromise 
under which the business is transferred to an assignee, where instead 
the extraordinary commissioner may indeed initiate clawback actions 
and transfer the benefit or proceeds deriving therefrom to the assignee.

Directors and officers

41 Are corporate officers and directors liable for their 
corporation’s obligations? Are they liable for pre-bankruptcy 
actions by their companies? Can they be subject to sanctions 
for other reasons?

Directors and officers may be held liable to the company, to the com-
pany’s creditors and to third parties. Directors are liable to the com-
pany if they negligently fail to fulfil duties imposed upon them by the 
law or the company’s by-laws. They are also liable if they fail to super-
vise the general conduct of the company or if, being aware of preju-
dicial acts, they did not do what they could to prevent such acts from 
occurring. However, they cannot be made to pay obligations owed by 
their corporations.

When a company is insolvent its directors have a duty to avoid 
making preferential payments, not to continue trading in a way that 
would be detrimental to the financial position of the company and, if 
the statutory minimum share capital is lost, not to enter into new trans-
actions. The directors will be jointly and severally liable for any breach 
of these duties.

If these duties are breached, the company’s shareholders in a gen-
eral meeting or, for listed companies, shareholders representing at 
least 5 per cent of the share capital, may resolve to bring a civil action 
for damages.

Directors are also liable to the company’s creditors when the com-
pany’s assets are insufficient to satisfy their claims because the direc-
tors have failed to preserve the company’s assets. Such actions do not 
prevent single shareholders or third parties from bringing claims for 
damages if they are directly damaged by the directors’ conduct.

Directors and de facto officers (as well as statutory auditors) may 
be charged with criminal liability for ‘fraudulent bankruptcy’ where a 
company has gone into judicial liquidation if they:
• have disposed and transferred all or part of the company’s assets 

with intent to defraud creditors of the company;
• have destroyed or falsified all or part of the corporate books or 

other accounting records; or
• before or during the judicial liquidation proceedings they have 

made payments with intent to prefer one or more creditors.

The criminal sanction for ‘fraudulent bankruptcy’ is imprisonment for 
between three and 10 years and disqualification from acting as a direc-
tor for 10 years.

Directors may be liable for ‘simple bankruptcy’ if they:
• have carried out high-risk transactions with the intent of delaying 

the commencement of bankruptcy proceedings;
• have increased the company’s liabilities by failing to file a petition 

for the commencement of the insolvency proceedings when the 
company was insolvent or over-indebted; or

• during the three years preceding the declaration of insolvency, did 
not keep the corporate books and the other accounting records pre-
scribed by the law.

The criminal sanction for ‘simple bankruptcy’ is imprisonment for 
between six months and two years and disqualification from acting as a 
director for up to two years.

There are some exemptions for bankruptcy offences including in 
respect of payments and transactions carried out to implement a com-
position with creditors, or an agreement on debt restructuring, or a 
plan aimed at the reorganisation of the company’s debts and ensuring 
recovery from the financial distress.

Criminal liability may occur if directors and general managers, by 
hiding the company’s crisis and insolvency, continue to obtain loans 
from credit institutions. Article 218 of the Insolvency Act provides for 
between six months’ and three years’ imprisonment and disqualifica-
tion from acting as a director for up to three years. An increased pen-
alty is provided where the company acts as a financial intermediary on 
the market.

Groups of companies

42 In which circumstances can a parent or affiliated corporation 
be responsible for the liabilities of subsidiaries or affiliates?

The only case where a corporation can be held responsible for the 
liabilities of another company is when, while exercising an activity of 
management and coordination, it has acted in a manner contrary to 
the principles of sound company management and thereby caused 
damage to the other company’s assets. Despite the general principle of 
‘perfect patrimonial autonomy’ based on which a parent or affiliated 
corporation will not be liable for the subsidiaries or affiliates’ debts, the 
bankruptcy receiver is entitled to exercise the same rights as the bank-
rupt company’s creditors and has the right to submit a claim against the 
parent company on behalf of the bankrupt company’s creditors. The 
same liability may be extended to other entities of the group that were 
involved in the unlawful act or benefited from it.

Insider claims

43 Are there any restrictions on claims by insiders or non-arm’s 
length creditors against their corporations in insolvency 
proceedings taken by those corporations?

For Srl companies (limited liability companies) the reimbursement of 
shareholder loans must be postponed with respect to all other debts 
of the company and if any sums were reimbursed in the year before 
the company was declared bankrupt, the amount reimbursed must be 
returned to the company.

This applies to any type of financing granted to the company by its 
shareholders ‘in circumstances where – even considering the business 
activity carried out by the company – there is an excessive unbalance 
between company’s indebtedness and its net assets or where an equity 
contribution would have been more reasonable’.

According to academics and case law, the provision includes share-
holder funds injected in situations where the company appears under-
capitalised at the time of the financing and thus has the ‘substance’ of 
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an equity contribution and operates regardless of the relevant share-
holder’ s knowledge of the company’s financial situation

The provision also applies to intercompany loans, and in particular 
to funds granted to the company (either joint-stock company – SpA – or 
Srl) by its parent company. According to some academics, the provision 
also applies to loans made by a sole shareholder, even if the company 
is a joint-stock company (SpA) and not an Srl, since there would be no 
reason for treating the same situation in a different way according to 
the type of company.

Creditors’ enforcement

44 Are there processes by which some or all of the assets of a 
business may be seized outside of court proceedings? How are 
these processes carried out?

Insolvency proceedings are aimed at satisfying the claims of a compa-
ny’s creditors. Their effect is that the creditors are prohibited, following 
the declaration of bankruptcy, from filing executive or interim claims 
over the assets of the insolvent debtor outside the bankruptcy proce-
dure. In line with this principle, all individual enforcement proceedings 
are suspended in the event of insolvency, save for enforcement pro-
ceedings relating to certain mortgage loans that are subject to specific 
Italian registration.

There are particular rules for debts secured by liens or pledges, 
which may even be recovered by the relevant creditor during the 
insolvency proceedings, provided they are included in the insolvency 
estate with priority status, through the direct sale of the asset. To obtain 
authorisation for the asset to be sold the creditor must file a petition 
with the supervising judge, who, having heard the bankruptcy receiver 
and creditors’ committee, will issue an order detailing the timing and 
the procedure for the sale.

Outside insolvency proceedings, the assets of a business can be 
seized only within judicial proceedings.

Corporate procedures

45 Are there corporate procedures for the liquidation or 
dissolution of a corporation? How do such processes contrast 
with bankruptcy proceedings?

Dissolution of a company may be voluntary, in which case the courts are 
not involved and the rules set out by the Civil Code apply. Dissolution 
occurs upon verification of conditions set out in the law, in the com-
pany’s by-laws or upon the passing of a resolution at a shareholders’ 
extraordinary meeting (see question 9).

The main difference between voluntary and mandatory dissolution 
is that, by virtue of the principle of non-discrimination among credi-
tors, the Insolvency Act grants special protection to creditors, specifi-
cally the prohibition to file individual claims, the clawback action, etc.

Conclusion of case

46 How are liquidation and reorganisation cases formally 
concluded?

Both voluntary liquidation procedures and insolvency procedures 
are concluded when the proceeds from the disposal of the assets are 
distributed to creditors. In a voluntary liquidation, the liquidators 
must draft and deposit financial statements relating to the liquida-
tion process. The company will then be removed from the Register of 
Companies. In an insolvency procedure, the court issues a formal order 
that declares the proceedings closed. The main effect of the order is 
that creditors whose claims have not been fully satisfied may initiate or 
continue individual enforcement proceedings over the debtor’s resid-
ual assets and the debtor may restart its business.

International cases

47 What recognition or relief is available concerning an 
insolvency proceeding in another country? How are foreign 
creditors dealt with in liquidations and reorganisations? 
Are foreign judgments or orders recognised and in what 
circumstances? Is your country a signatory to a treaty on 
international insolvency or on the recognition of foreign 
judgments? Has the UNCITRAL Model Law on Cross-Border 
Insolvency been adopted or is it under consideration in your 
country?

For procedures opened in a member state of the European Union the 
opening of insolvency proceedings in that member state shall be rec-
ognised in all other member states. Recognition of the procedure shall 
not preclude the opening of insolvency proceedings in another mem-
ber state concerning assets of the debtor situated in that territory (sec-
ondary proceedings).

A member state may refuse to recognise or enforce a judgment 
handed down in insolvency proceedings of another member state 
where the effects of such recognition or enforcement would be mani-
festly contrary to that state’s public policy, especially when its effect 
is to restrict fundamental rights and freedoms, or on the grounds of 
public policy where the principles of due process have been breached 
(ie, breach of defence rights and the principle of audi alteram partem – 
impartiality of the court).

Where the insolvency proceedings are not subject to EU legislation 
there are two possible alternatives:
• the effects of the insolvency declared abroad may be extended to 

Italy where the insolvency officeholder or the creditors apply for 
recognition of the foreign declaratory judgment and the order 
detailing the estate; or

• the bankruptcy receiver or the creditors may request an independ-
ent declaration of insolvency in Italy, with the risk that there may be 
conflicts and interferences between the two proceedings. Indeed, 
the insolvency officeholder and the creditors involved in the for-
eign insolvency proceedings could lodge any claims admitted 
abroad in the Italian proceedings if they first obtain interlocutory 
rulings recognising such orders. However, the foreign creditors, 
like the Italian creditors, could also lodge independent claims in 
the Italian insolvency proceedings. Likewise, the Italian bank-
ruptcy receiver could lodge claims under the same terms against 
the estate in the foreign insolvency proceedings.

Foreign insolvency judgments and orders may be recognised by Italian 
courts with immediate effect if certain conditions are met. The com-
petent court of appeal will declare the foreign judgment enforceable 
in Italy if:
• the foreign court was competent to issue the judgment according 

to Italian law on jurisdiction;
• the defendant received adequate notice and was afforded sufficient 

time to appear in accordance with the law of the foreign tribunal;
• the parties in the foreign action appeared or the absence of either 

party was properly taken into account in accordance with the law of 
the foreign tribunal;

• the foreign judgment was final (ie, not subject to appeal);
• the foreign judgment is not in conflict with a final judgment handed 

down by an Italian court;
• the parties are not litigating the same matter before an Italian court 

in proceedings started before the beginning of the foreign proceed-
ings; and

• the foreign judgment is not contrary to Italian rules of public policy 
and public order.

There are still some uncertainties regarding the practical implications 
and consequences for insolvent debtor’s assets in Italy, but the unre-
solved issues seem to be similar to those common in other jurisdictions.

Foreign creditors are subject to the same regime applicable to 
national creditors.

Legislation based on the UNCITRAL Model Law on Cross-Border 
Insolvency has not yet been adopted.
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COMI

48 What test is used in your jurisdiction to determine the COMI 
(centre of main interests) of a debtor company or group 
of companies? Is there a test for, or any experience with, 
determining the COMI of a corporate group of companies in 
your jurisdiction?

The Insolvency Act says nothing about how to determine the COMI 
of a debtor company or group of companies. Thus, references should 
be made to the European Court of Justice (ECJ) case law. The EC 
Regulation on Insolvency Proceedings (the Regulation) does not con-
tain a definition of ‘COMI’ but the recitals to it state that the COMI 
should correspond to the place where the debtor conducts the adminis-
tration of his interests on a regular basis and is therefore ascertainable 
by third parties. The Regulation applies the concept of COMI to each 
individual debtor and not to a group of companies – which can all have 
individual COMIs. See further the chapter on the European Union.

The two most important cases in which the Italian courts con-
sidered the concept of COMI recently were Re Eurofood IFSC Ltd 
(C-341/04) of 2 May 2006 and Interedil Srl (in liquidation) v Fallimento 
Interedil Srl and another (Interedil) (Case C-396/09) of 20 October 2011.

In Eurofood, the Irish Supreme Court referred questions to the 
European Court of Justice in relation to the insolvency of the Parmalat 
group of companies in Italy. In particular the question was whether a 
subsidiary of Parmalat (Eurofood), registered in Ireland, should be liq-
uidated in Ireland or in Italy. Eurofood’s principal business was the pro-
vision of financing facilities for Parmalat. Shortly after Parmalat went 
into administration, a creditor applied to the Irish High Court for it to 
be compulsorily wound up in Ireland. The Irish court considered that 
Eurofood’s COMI was in Ireland and appointed a provisional liquida-
tor. Two weeks later, the Italian court decided that it had jurisdiction 
because Eurofood’s COMI was in Italy, and Eurofood was admitted to 
the Italian administration procedure.

The ECJ held that main insolvency proceedings opened by a court 
of a member state had to be recognised by the courts of the other mem-
ber states, without the latter being able to review the jurisdiction of the 
former court. Further, where a subsidiary company and its parent were 
registered in different member states and the subsidiary carried on its 
business in the member state where it was registered, the article 3(1) 
presumption in the Regulation that a debtor’s COMI was in that mem-
ber state was not rebutted by the parent company’s having control over 
the subsidiary’s policy.

In the case of Interedil the ECJ confirmed that COMI must be 
interpreted in a uniform way by EU member states and by reference 
to EU law and not national laws. Here the company had been incor-
porated under Italian law, transferred its registered office from Italy 
to the United Kingdom. After the company had ceased all activity and 
had been removed from the United Kingdom register, a creditor filed 
winding up proceedings with a court in Italy. The company opposed 
those proceedings on the ground that based on its COMI in the United 
Kingdom, the United Kingdom had jurisdiction to open insolvency 
proceedings. On the creditor’s application for a preliminary ruling as 

to the jurisdiction of the Italian courts to open insolvency proceed-
ings, the Supreme Court of Cassation held that the presumption in  
article 3(1) that the COMI corresponded to the place of the debtor’s 
registered office in the UK was rebutted by the presence of immove-
able property in Italy owned by the company and in respect of which it 
had concluded a lease agreement. The Italian court held that decision 
was different to the case law of the ECJ, but that it was nevertheless 
bound by it under the Italian law. The ECJ held that European Union 
law precluded a national court from being bound by a national proce-
dural rule under which the court was bound by the rulings of a higher 
court, where it was apparent that the rulings of the higher court were 
at variance with European Union law. The ECJ further held that the 
term ‘COMI’ was a term peculiar to the Regulation and has an autono-
mous meaning.

In summary, where a company’s registered office and place of cen-
tral administration are in the same jurisdiction, the registered office 
presumption set out in the recitals to the Regulation cannot be rebut-
ted. Where a company’s central administration is not in the same place 
as its registered office, the presence of assets belonging to the debtor 
and the existence of contracts for financial exploitation of those assets 
in an EU member state, other than that in which the registered office 
is situated, are not sufficient factors to rebut the registered office pre-
sumption, unless a comprehensive assessment of all the relevant fac-
tors makes it possible to establish, in a manner that is ascertainable by 
third parties, that the company’s central administration is located in 
that other EU member state.

Factors that have been held to be relevant to determine a debtor’s 
COMI (in addition to the rebuttable registered office presumption) are: 
location of internal accounting functions and treasury management, 
governing law of main contracts and location of business relations with 
clients, location of lenders and location of restructuring negotiations 
with creditors, location of human resources functions and employees 
as well as location of purchasing and contract pricing and strategic 
business control, location of IT systems, domicile of directors, location 
of board meetings and general supervision.

Cross-border cooperation

49 Does your country’s system provide for recognition of 
foreign insolvency proceedings and for cooperation between 
domestic and foreign courts and domestic and foreign 
insolvency administrators in cross-border insolvencies 
and restructurings? Have courts in your country refused to 
recognise foreign proceedings or to cooperate with foreign 
courts and, if so, on what grounds?

In Italy, there is a good level of coordination and cooperation between 
the various courts involved in Italian bankruptcy proceedings taking 
place in different cities.

As for collaboration with other jurisdictions, there is a Franco-
Italian Protocol that aims to regulate the exchange of information and 
collaboration between bankruptcy receivers in Italy and France.
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The case law reveals a generalised application of the principle of 
recognition of judgments declaring insolvency. In this regard, the fol-
lowing rulings may be of interest:
• the Court of Appeal of Turin reiterated the principle that ‘the main 

insolvency proceedings opened in one member state must be rec-
ognised by the courts of the other member states, which does not 
verify the jurisdiction of the court of the member state in which the 
proceedings were opened’;

• the Court of Milan stated that insolvency proceedings opened 
against an investment company in the member state in which it has 
its headquarters is automatically effective in Italy (in that case: an 
administration procedure in the United Kingdom);

• the Court of Naples held that recognition of a foreign judgment 
that opened insolvency proceedings does not imply that such deci-
sion has the same effectiveness in Italy as an Italian insolvency rul-
ing, since it is necessary to take into account the effects produced 
in the country of origin; and

• the Court of Milan, applying German rules, recognised that the 
payment of a certain sum of money by the debtor in the three 
months preceding the application for the opening of insolvency 
proceedings, following the creditor’s warning that it would submit 
the application in the event of a default, could be clawed back if the 
debtor was not in a position to fulfil its obligations.

With regard to the jurisdiction for declaring a company insolvent, the 
following decisions are significant:

• the Court of Rome declared the insolvency of Cirio Del Monte NV, 
whose registered office was in Holland and which was a wholly 
owned subsidiary of an Italian parent that had already been 
declared insolvent, on the grounds that its operational and execu-
tive centre was situated in Italy, where all the Italian members of 
the board of directors were resident.

• the Court of Parma, within the context of the insolvency of the 
Parmalat group, held that it had jurisdiction to declare the insol-
vency of Parmalat Neth BV, a company of the group whose reg-
istered office was in the Netherlands, on the grounds that the 
executive activities and operational centre of the company were 
located in Collecchio, at the headquarters of the parent. It con-
cluded that the Dutch company was merely a vehicle for the finan-
cial policy of Parmalat SpA, which was created for the sole purpose 
of facilitating money flows.

Cross-border insolvency protocols and joint court hearings

50 In cross-border cases, have the courts in your country entered 
into cross-border insolvency protocols or other arrangements 
to coordinate proceedings with courts in other countries? 
Have courts in your country communicated or held joint 
hearings with courts in other countries in cross-border cases? 
If so, with which other countries?

Italian courts have not entered into any cross-border protocols to coor-
dinate proceedings with courts in other countries.
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Netherlands
Michael Broeders and Rodolfo van Vlooten
Freshfields Bruckhaus Deringer

Legislation

1 What legislation is applicable to insolvencies and 
reorganisations? What criteria are applied in your country to 
determine if a debtor is insolvent?

The Dutch Bankruptcy Act currently provides for three different types 
of insolvency proceedings:
• bankruptcy, applying to companies, other legal entities and natu-

ral persons;
• (preliminary and definitive) ‘suspension of payments’, which can 

be granted to most companies and legal entities or to natural per-
sons carrying out a profession or business; and

• debt reorganisation of natural persons.

A court may proclaim a debtor bankrupt when there is prima facie evi-
dence that shows that the debtor has ceased to make payments. If a 
creditor petitions for the debtor’s bankruptcy, the creditor also has to 
show prima facie evidence of his claim against the debtor. Pursuant to 
Dutch bankruptcy law, a debtor has ceased to make payments when the 
following criteria are satisfied:
• there have to be multiple creditors and at least one of the creditor’s 

claims is due and payable; and
• the debtor has to have stopped making payments.

Suspension of payments does not apply to credit institutions and insur-
ance companies. There are specific emergency regulations for credit 
institutions and insurance companies in the Netherlands Financial 
Supervision Act, which are based on Regulation (EU) 806/2014 (the 
Single Resolution Mechanism Regulation) (which amends Regulation 
(EU) 1093/2010) establishing uniform rules and a uniform pro-
cedure for the resolution of credit institutions and certain invest-
ment firms, the Directive 2014/59/EU (the EU Bank Recovery and 
Resolution Directive) on the reorganisation and winding up of credit 
institutions and investment firms (which amends, among others, 
Directive 2001/24/EC), the Regulation (EU) No. 1024/2013 (the Single 
Supervisory Mechanism) on the policy of prudential supervision on 
credit institutions and the Directive 2001/17/EC on the reorganisation 
and winding up of insurance undertakings, respectively.

A legislative proposal regarding the pre-pack procedure is currently 
awaiting approval from the Dutch Senate and is expected to enter into 
force somewhere in 2017. See ‘Update and Trends’ for more informa-
tion about the legislative proposal on the pre-pack.

Courts

2 What courts are involved in the insolvency process? Are there 
restrictions on the matters that the courts may deal with?

The district court of the district where the debtor is or was last domi-
ciled (for companies, this is the place of the statutory seat) has exclu-
sive jurisdiction to open insolvency proceedings. If the debtor is not 
domiciled in the Netherlands, but has or had an establishment in 
the Netherlands, the district court of the district in which the estab-
lishment is or was located has exclusive authority to open the insol-
vency proceedings.

Excluded entities and excluded assets

3 What entities are excluded from customary insolvency 
proceedings and what legislation applies to them? What 
assets are excluded from insolvency proceedings or are 
exempt from claims of creditors?

Excluded entities
Dutch courts cannot open insolvency proceedings against a foreign 
state. Although the Dutch Bankruptcy Act does not contain exceptions, 
it is unlikely that insolvency proceedings could be opened against the 
Dutch state and local authorities, such as municipalities and provinces. 
For other Dutch governmental organisations this is less clear.

Excluded assets
There are a number of statutory exceptions that stipulate the exemp-
tion of certain assets to insolvency proceedings:
• assets that cannot be encumbered with attachments (in certain cir-

cumstances also copyright);
• the statutory exempt part of an individual’s income;
• monies reserved for the bankrupted party derived from a statutory 

duty of support or maintenance;
• a supervisory judge may determine that property under adminis-

tration is exempt from insolvency proceedings;
• monies that have been paid into court;
• assets under a regime of administration that have not been claimed 

by any creditor;
• based on case law, certain assets are exempt that are reserved from 

a prior bankruptcy;
• certain rights of use and the right of occupancy; and
• rights of a highly personal nature (such as for instance a right under 

an occupational pension scheme).

In certain situations it may prove difficult to determine whether an 
asset is excluded from insolvency proceedings. All relevant circum-
stances of each individual case may be relevant. Also in certain cases 
the cooperation of third parties may be important for instance in situa-
tions in which third parties will need to surrender their rights.

Public enterprises

4 What procedures are followed in the insolvency of a 
government-owned enterprise? What remedies do creditors 
of insolvent public enterprises have?

All entities in the sphere of private law can be declared bankrupt in 
accordance with the Dutch Bankruptcy Act. It is not certain if govern-
mental bodies and administrative authorities of such entities can be 
declared bankrupt. However, the bankruptcy estate will not include 
assets that are destined for public service. Dutch law also provides for 
lower governmental bodies qualifying for supplemental support from 
the state, subject to those bodies relinquishing part of their financial 
policy autonomy to the state.
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Protection for large financial institutions

5 Has your country enacted legislation to deal with the financial 
difficulties of institutions that are considered ‘too big to fail’?

Background
The Bank Recovery and Resolution Directive (BRRD) and the Single 
Resolution Mechanism (SRM) have created an EU legislative frame-
work that deals with the failure of credit institutions and investment 
firms. The BRRD and the SRM are key components of the Banking 
Union’s ‘single rulebook’ regulatory framework, which also applies 
in the Netherlands jurisdiction. The BRRD was implemented in the 
Netherlands in early 2016. For more detail on the BRRD and the SRM, 
see the European Union chapter.

The BRRD is a (minimum harmonising) EU directive and provides 
authorities with a common approach and a wide range of measures 
that can be taken to deal with failing credit institutions and investment 
firms. These measures can be divided over three phases: the prepara-
tory and preventative; early intervention; and resolution.

The SRM is an EU regulation that is closely connected to the 
BRRD and creates a centralised resolution system for dealing with fail-
ing banks. The Regulation has direct effect and prevails over national 
law. The SRM confers special authority and powers to a new EU-level 
authority, the Single Resolution Board (SRB). Under the supervision 
of the SRB, each national resolution authority (in the Netherlands: the 
Dutch Dutch Central Bank) will be in charge of the execution of a reso-
lution scheme.

Implementation in the Netherlands
The BRRD has been implemented in the Netherlands through the 
Dutch Implementation Act for the European Framework for the 
Recovery and Resolution of Banks and Investment Firms (the Recovery 
and Resolution Implementation Act), which entered into force on  
1 January 2016. The Recovery and Resolution Implementation Act also 
purports to facilitate the application of the SRM. The Act, however, 
only covers areas of the BRRD that are not specifically provided for in 
the SRM (because of the direct applicability of the SRM). Therefore, 
both the SRM and the Recovery and Resolution Implementation Act 
need to be consulted to gain insight in the implementation and applica-
tion of the new EU legislative framework within the Netherlands.

The SMR and the Recovery and Resolution Implementation Act 
both replace – for a large part – the Intervention Act, which was the 
previous legislative framework. The Intervention Act provided similar 
prevention, intervention and crisis management tools for distressed 
financial institutions that were deemed too big to fail (although the 
Intervention Act has largely been replaced by the new legislation, it is 
still relevant, see below).

Under the Recovery and Resolution Implementation Act, vari-
ous amendments have been made to, among others, the Financial 
Supervision Act (FSA), the Civil Code and the Bankruptcy Act. A large 
part of the most significant changes can be found in the FSA, which 
introduces – among other things – a new Sub-Chapter (3A) entitled 
‘Special Measures and Provisions regarding Financial Undertakings’.

Recovery and resolution measures under the new legal 
framework
The Recovery and Resolution Implementation Act mirrors the same 
three-phase approach as set out in the BRRD (and SRM) – namely 
the preparatory and preventative phase, the early intervention phase 
and resolution phase. In conjunction with the SRM, the Recovery 
and Resolution Implementation Act provides specific rules and tools 
for each of those phases with respect to banks and investment firms 
(or groups containing such a bank or investment firm) that are based 
within the Netherlands.

With regard to the preparatory and preventative phase, there are 
new rules regarding recovery plans, intragroup financial support and 
resolution plans (which are prepared by the national resolution author-
ity (ie, the Dutch Central Bank)).

With respect to the early intervention phase, new intervention 
tools are provided to the resolution authority, which aim to prevent the 
need for resolution of the bank or investment firm. Such early inter-
vention tools include the supervisory authority instructing the relevant 
institution to implement a recovery plan, or to replace or remove mem-
bers of its senior management or management body. Under certain 

circumstances, it shall also be possible to appoint a temporary admin-
istrator, whose powers and authority shall be decided upon a case-by-
case basis.

With regard to the resolution phase, the resolution authority is 
responsible for determining when and how a bank or investment firm 
becomes subject to resolution, provided that:
• the entity is failing or is likely to fail;
• there is no reasonable prospect that any alternative private sector 

measure or supervisory action would prevent the failure of that 
entity; and

• a resolution action is necessary in the public interest.

If these conditions are met, then the resolution authority may resolve 
to write down and convert capital instruments of the failing entity. If 
the resolution authority anticipates that the sole write-down and con-
version of the capital instruments is insufficient to restore the finan-
cial soundness of the entity, then the resolution tools (individually or 
combined) may be applied: the sale of business or the bridge institu-
tion. For further information on each of these tools, see the European 
Union chapter.

The bail-in tool is a new provision under Dutch law, but the nation-
alisation of Dutch bank/insurer SNS Reaal (on 1 February 2013) effec-
tively also involved a bail-in of subordinated debt of SNS Reaal and 
SNS Bank-issued debt instruments.

When a failing entity becomes subject to prevention or crisis man-
agement measures taken by the resolution authority, the Recovery and 
Resolution Implementation Act provides that under certain conditions 
the resolution authority is allowed to unilaterally terminate or amend 
contracts with third parties. Subject to certain requirements, the reso-
lution authority may also decide to suspend payment or delivery obli-
gations, or restrict or suspend the exercise of contractual termination 
rights (which also includes rights to accelerate, close-out, set-off or net) 
and security interests. These powers aim to enhance the effectiveness 
of the resolution tools. Note that some of these suspension powers are 
only applicable if the possibility for the counterparty to exercise their 
right is a result of a crisis prevention measure or crisis management 
measure, or any event directly linked to the application of such a meas-
ure. Furthermore, some suspension powers can only be applied tempo-
rarily. Finally, in some situations the use of these suspension powers is 
only allowed if the failing entity continues to meet the key obligations 
under the relevant contract, including the provision of collateral.

Safeguards to protect shareholders and creditors
The European Union legislative framework provides for several safe-
guards to protect the position of shareholders and creditors of a failed 
entity in the event that the resolution authority decides to use resolu-
tion tools. One of these is the ‘no creditor worse off ’ principle. For fur-
ther detail of these, see the European Union chapter.

Another safeguard entails the protection of counterparties in 
certain agreements (ie, security arrangements, financial collateral 
arrangements, set-off arrangements, netting arrangements, covered 
bonds and structured finance arrangements) who are confronted 
with the partial transfer of assets, rights and liabilities of a failed 
entity under resolution or in the event of forced contractual modifica-
tions (ie, amendment or termination). The Recovery and Resolution 
Implementation Act protects these counterparties by providing that 
the rights under those agreements may not be affected by such par-
tial transfer. This means that if the resolution authority has decided to 
apply a partial transfer or if contractual modification takes place, then 
the resolution authority may not apply such partial transfer or contrac-
tual modification to certain agreements (such as set-off arrangements 
or financial collateral arrangements). Further, the resolution authority 
will also:
• not transfer an asset against which a liability is secured without 

also transferring the liability and the benefit of the security;
• not transfer a secured liability unless the benefit of the security is 

also transferred; or
• only transfer assets and liabilities jointly if they relate to a struc-

tured finance arrangement or covered bond.

The previous legal framework
While the new EU framework has led to significant legal changes in the 
Netherlands, the previous Dutch legislative framework that dealt with 
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distressed financial institutions (the Dutch Intervention Act, which 
entered into force on 13 June 2012), still has relevance. First, because 
the new EU framework only applies to banks (and investment firms). 
Therefore many provisions of the Dutch Intervention Act still apply to 
insurers, such as the authority of the Dutch Central Bank to, through 
a court order, transfer assets and liabilities of or shares in an insurer. 
Secondly, even though the new legislation has largely replaced the 
bank-related provisions in the Intervention Act, the special interven-
tion powers that were granted to the Minister of Finance under the 
Intervention Act, remain in place (see Chapter 6 of the FSA). These 
powers include the power to transfer the deposits of banks, other assets 
and liabilities of a bank or insurer as well as the issued shares in the cap-
ital of a bank or insurer, and the power to expropriate assets or shares 
held in a bank or insurer.

Note that the Dutch legislator has stated that it considers these 
measures of the Intervention Act to be emergency legislation, which 
means that they are allowed to remain in place, despite the direct appli-
cability of the SMR in the Netherlands. However, application of the 
SMR has priority over Dutch law. Therefore, the intervention powers 
granted to the Minister of Finance are seen as a ‘last resort’ and shall 
only be applied under extraordinary circumstances, which diminishes 
the importance of the ‘old’ intervention measures for banks under the 
Intervention Act.

Secured lending and credit (immoveables)

6 What principal types of security are taken on immoveable 
(real) property?

Security over immoveable property (including leasehold) and cer-
tain registered moveables (registered ships and aircraft) is created by 
means of a right of mortgage. A right of mortgage is created by way of 
a notarial deed followed by registration in the relevant register (eg, the 
land register for real property).

The rights of the mortgagee are not affected by insolvency pro-
ceedings and the mortgagee is therefore able to act as if there were 
no insolvency proceedings, unless the court has granted a cooling-off 
period. A cooling-off period may be granted by the relevant court for 
up to two months, and can only be extended once, by a maximum of 
another two months. During the cooling-off period, the mortgagee 
cannot foreclose its security interests without court permission.

Secured lending and credit (moveables)

7 What principal types of security are taken on moveable 
(personal) property?

Security over moveable property is created by means of a right of 
pledge. There are two types of pledges over moveable property:
• a possessory pledge, where possession of the collateral is trans-

ferred from the pledgor to the pledgee or to a particular third party 
agreed upon by the pledgor and the pledgee; a possessory pledge 
does not require notarisation or registration; and

• a non-possessory pledge, where possession of the collateral 
remains with the pledgor. The deed of non-possessory pledge 
must either be drawn up in notarial form or registered with the tax 
authorities for the pledge to be valid.

Security over claims is also created by means of a right of pledge. There 
are two types of pledges over claims: a disclosed right of pledge and an 
undisclosed right of pledge, depending on whether the debtor of the 
claim has been given notice of the pledge. The disclosed pledge does 
not require notarisation or registration. The deed of the undisclosed 
right of pledge must either be drawn up in notarial form or registered 
with the tax authorities for the pledge to be valid.

The rights of a pledgee are not affected by insolvency proceed-
ings and the pledgee is able to act as if there were no insolvency pro-
ceedings, unless the court has ordered a cooling-off period. This may 
be ordered by the relevant court for up to two months, and can only 
be extended once, by a maximum of two months. During the cooling-
off period, a pledgee cannot foreclose its security interests without 
court permission.

In January 2006, Directive 2002/47/EC on financial collateral 
arrangements was implemented in the Dutch Civil Code, resulting 
in the introduction of the financial collateral arrangement, which is a 
security instrument for cash and financial instruments only between 

certain categories of parties (in broad terms, ‘financial institutions’). 
A financial collateral arrangement is created following an agreement 
between the parties and the execution of a pledge over the cash or 
financial instruments, or the transfer of the cash or financial instru-
ments to the holder of the security that the financial collateral arrange-
ment purports to create.

The rights of the holder of financial collateral are not affected by 
insolvency proceedings and it can act as if there were no insolvency 
proceedings, allowing the security holder to liquidate the assets over 
which it has security or, if agreed as part of the conditions of the secu-
rity arrangement, retain ownership of the assets provided as security. 
Any cooling-off period ordered does not apply to assets subject to a 
financial collateral arrangement.

A supplier of goods may protect him or herself by inserting a 
retention-of-title clause in the supply contract. The clause will state 
that title to the goods supplied will not pass to the buyer until payment 
has been received. The seller cannot, however, reclaim the goods when 
these have been used in a manufacturing process such that accession 
occurred, nor does he or she have a right in the newly created goods. In 
addition, Dutch law provides for a statutory reclaim right for the seller 
of a moveable asset. The right to invoke this statutory right expires 
when six weeks have lapsed after payment was due and 60 days after 
delivery has taken place. The seller cannot exercise its statutory right 
to reclaim the goods when the goods have been used in a manufactur-
ing process. During a cooling-off period, the supplier cannot effectively 
retake possession of the goods without court permission.

Furthermore, certain creditors holding the debtor’s moveables or 
immoveables are able to invoke a right of retention, allowing them to 
withhold redelivery of the debtor’s goods until receipt of payment of 
their claim. The creditor will obtain a preference over the proceeds of 
sale of the goods if a right of foreclosure is enforced against the goods, 
pursuant to a judgment granting authorisation to that effect.

Unsecured credit

8 What remedies are available to unsecured creditors? Are the 
processes difficult or time-consuming? Are pre-judgment 
attachments available? Do any special procedures apply to 
foreign creditors?

An unsecured creditor has to commence legal proceedings against 
the debtor for recovery of its debt if the debtor is unwilling to pay. 
Anticipating or pending such proceedings, the creditor may levy an 
attachment on assets of the debtor to ensure that the creditor can take 
recourse on assets of the debtor if a successful order is awarded. To levy 
such attachment, the creditor needs prior court approval, which can in 
general be obtained quite easily, and the attachment is levied by a bail-
iff, being a government-appointed person. If the outcome of the legal 
proceedings is successful, the creditor can foreclose on the attached 
assets and seize more assets if necessary.

The position of an unsecured creditor changes when insolvency 
proceedings are opened. Upon bankruptcy, unsecured ordinary and 
preferential creditors are no longer allowed to start or continue actions 
against the debtor to obtain payment of their claims, and any attach-
ments that are levied are released by operation of law (save during a 
preliminary ‘suspension of payments’ when attachments will only be 
released when the preliminary ‘suspension of payments’ becomes 
definitive). Unsecured creditors must submit their claims to the bank-
ruptcy trustee. Payment can only take place on a pro rata basis.

There are no special rules for foreign creditors except that, when a 
legal proceeding is pending, the court may in rare cases require a for-
eign creditor who initiated the legal proceeding to provide security for 
the debtor’s legal costs, which are set by the court and rarely amount to 
more than several thousand euros.

Voluntary liquidations

9 What are the requirements for a debtor commencing a 
voluntary liquidation case and what are the effects?

Principally, a debtor can only implement a voluntary liquidation of its 
business in accordance with general corporate procedures if it is able 
to pay its debts or if it can agree a composition with its creditors. The 
relevant corporate procedure is liquidation by means of dissolution, 
whereby the shareholders’ general meeting adopts a resolution to dis-
solve the company (see question 45).
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The Bankruptcy Act also allows the debtor itself to request bank-
ruptcy as a means to liquidate its assets. The directors of a company can 
only file for bankruptcy if the shareholders’ general meeting instructed 
them to do so, unless the articles of association provide otherwise (see 
question 10).

Involuntary liquidations

10 What are the requirements for creditors placing a debtor into 
involuntary liquidation and what are the effects?

Bankruptcy
A debtor can be declared bankrupt when it has ceased to pay its debts 
(see question 1). A creditor petitioning for a debtor’s bankruptcy should 
therefore provide prima facie evidence that it has a claim against the 
debtor, the debtor has ceased paying its debts and there is at least one 
other creditor.

If the court declares the debtor bankrupt, the court will appoint 
at least one bankruptcy trustee and a supervisory judge. With retroac-
tive effect from midnight as of the date of the bankruptcy judgment, 
the debtor is no longer authorised to manage and dispose of its assets. 
Only the bankruptcy trustee may do so. The trustee is charged with 
the administration and liquidation of the bankrupt estate. The trustee 
needs the approval of the supervisory judge for certain acts, including 
the disposal of assets, termination of employment agreements and ini-
tiation of legal proceedings.

During bankruptcy there is a general moratorium and ordinary and 
preferential creditors may no longer enforce their claims against the 
debtor’s assets. Secured creditors are in general not affected by bank-
ruptcy, except during a cooling-off period (see questions 6 and 7). In 
addition, there is the possibility for the bankruptcy trustee to set a time 
frame wherein the secured assets need to be sold by the mortgagee or 
pledgee. Failure to do so will result in loss of the right to foreclose on the 
assets (although their claims will continue to have a high preference, 
they will have to share in the costs of the bankruptcy).

Strike off
Apart from bankruptcy, the Dutch Civil Code also allows the relevant 
chamber of commerce or district court to dissolve a company if it has 
consistently failed to comply with certain statutory obligations.

Voluntary reorganisations

11 What are the requirements for a debtor commencing a formal 
financial reorganisation and what are the effects?

Suspension of payments:
A ‘suspension of payments’ is the Dutch voluntary reorganisation pro-
ceeding for companies, legal entities and for natural persons conduct-
ing a business. The debtor can apply to the court for a ‘suspension of 
payments’ if it anticipates that it will be unable to pay its debts as they 
fall due. The directors of a company can request a ‘suspension of pay-
ments’ and they do not need the approval of the shareholders’ general 
meeting, unless the articles of association provide otherwise.

Following the application, the court will grant a preliminary ‘sus-
pension of payments’ and will appoint an administrator and also, in 
practice, a supervisory judge. The supervisory judge has a limited advi-
sory role. The directors need the prior approval or cooperation of the 
administrator to enter into obligations that affect the assets of the com-
pany (see question 13). A ‘suspension of payments’ can be granted for 
a maximum of three years. It only has an effect on ordinary creditors, 
who are not allowed to enforce payment of their claims. Preferential 
and secured creditors are not affected, unless a cooling-off period has 
been granted (see questions 6 and 7).

Debtors can negotiate compositions with creditors outside insol-
vency proceedings. The disadvantage is that there are – except in rare 
situations – no opportunities to force a creditor to accept a general com-
position and that the composition is not court-supervised or approved.

Pre-pack procedure
In practice a process has been developed, which is used regularly and 
as part of which the debtor seeks the appointment of a bankruptcy trus-
tee designate by the court in the period before the formal insolvency 
filing with a view to investigating restructuring options or to prepare for 
a formal filing, or both. The bankruptcy trustee designate is appointed 

by the court prior to the commencement of a formal insolvency pro-
cedure. The debtor and its stakeholders (creditors, including lenders) 
act on the assumption that the bankruptcy trustee designate is to be 
appointed by the court as the insolvency office holder once a formal 
insolvency procedure is opened. The pre-pack procedure has now 
been codified in a legislative proposal, the Continuity of Companies 
Act I, which is currently being reviewed by the Senate. See ‘Update 
and trends’ for more information about the legislative proposal on the 
pre-pack.

Involuntary reorganisations

12 What are the requirements for creditors commencing an 
involuntary reorganisation and what are the effects?

Creditors cannot force or direct a reorganisation. However, if a bank-
ruptcy petition is presented against the debtor it can counter with a 
request for a ‘suspension of payments’ by the debtor, often with the aim 
of avoiding bankruptcy for as long as possible. By law, a petition for a 
‘suspension of payments’ is dealt with before a petition for bankruptcy.

Mandatory commencement of insolvency proceedings

13 Are companies required to commence insolvency 
proceedings in particular circumstances? If proceedings  
are not commenced, what liabilities can result? What are  
the consequences if a company carries on business  
while insolvent?

There is no specific statutory obligation for managing directors to file 
for bankruptcy or seek a suspension of payments. However, in certain 
circumstances, managing directors or shareholders may be person-
ally liable in tort towards creditors of the company if they decided to 
continue the business past a certain point in time (and that decision 
resulted in damage to the creditors). Other than under certain circum-
stances personal liability for the directors, there are no consequences 
if a company carries on business while insolvent, save for a Dutch pub-
lic limited liability company which is obligated to call a shareholders 
meeting if it has negative equity.

Doing business in reorganisations

14 Under what conditions can the debtor carry on business 
during a reorganisation? What conditions apply to the use 
or sale of the assets of the business? Is any special treatment 
given to creditors who supply goods or services after the 
filing? What are the roles of the creditors and the court in 
supervising the debtor’s business activities? What powers can 
directors and officers exercise after insolvency proceedings 
are commenced by, or against, their corporation?

Reorganisation outside insolvency
If the reorganisation takes place outside the scope of formal insolvency 
proceedings, the normal rules of representation will remain effective. 
This would apply to the pre-pack procedure as well. During the pre-
pack phase the debtor remains authorised to manage and dispose of 
its assets.

Reorganisation within ‘suspension of payments’
If the reorganisation occurs in the context of a ‘suspension of pay-
ments’, the managing directors need the prior approval or cooperation 
of the administrator to enter into obligations that affect the assets of the 
company. If a bankruptcy trustee continues a contract with a supplier 
in a ‘suspension of payments’, the supplier may request a bankruptcy 
trustee to provide security for the obligations of the debtor, which the 
bankruptcy trustee must then do.

Bankruptcy
Upon bankruptcy, only the court-appointed bankruptcy trustee is 
entitled to dispose of the assets of the debtor. The trustee needs the 
approval of the supervisory judge for certain acts, including continua-
tion of the business of the debtor and a sale of assets. If a bankruptcy 
trustee continues a contract with a supplier after bankruptcy, the bank-
ruptcy trustee is obliged to provide security in respect of the obligations 
of the debtor. The corporate law capacities of the directors remain 
unaltered (for example capacity to convene a shareholders meeting, to 
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appoint directors, to deposit accounts with the trade register), however 
the directors no longer have the power to bind the company.

The Bankruptcy Act allows for the appointment of a creditors’ com-
mittee by the supervisory judge to advance the interests of the creditors 
that has certain powers to supervise and advise on the settling of the 
estate by the bankruptcy trustee. Such a creditors’ committee can be 
appointed if the importance or nature of the estate provides a cause to 
do so. The task of the creditor’s committee is to give advice and exer-
cise (if necessary) any of the specific powers given to it (for example, 
to file an objection against any act of the bankruptcy trustee with the 
supervisory judge). The reason for having such a creditors’ committee 
is to allow a greater degree of involvement by the creditors. However, 
in practice, creditors’ committees are rarely appointed.

Stays of proceedings and moratoria

15 What prohibitions against the continuation of legal 
proceedings or the enforcement of claims by creditors apply 
in liquidations and reorganisations? In what circumstances 
may creditors obtain relief from such prohibitions?

Bankruptcy
As a result of the bankruptcy order, there is an automatic stay, and legal 
proceedings that require the performance of an obligation by the debtor 
are suspended. Only a limited number of legal proceedings, for exam-
ple, where a supplier claims or reclaims ownership, are not affected by 
the bankruptcy judgment and these can be continued. Secured credi-
tors are not affected by the stay, unless a cooling-off period is ordered 
by the court (see questions 6 and 7).

‘Suspension of payments’
In a ‘suspension of payments’, there is only a limited stay unless a 
cooling-off period is ordered by the court (see questions 6 and 7). 
Preferential and secured creditors are, in the absence of a cooling-off 
period, not affected by the suspension of payments. Even unsecured 
ordinary creditors can initiate or continue legal proceedings, although 
they cannot foreclose a judgment against the assets of the debtor to 
enforce payment.

Post-filing credit

16 May a debtor in a liquidation or reorganisation obtain secured 
or unsecured loans or credit? What priority is given to such 
loans or credit?

Bankruptcy
The bankruptcy trustee can obtain loans or credit. The obligations aris-
ing as a result of these loans or credit extended to the trustee in bank-
ruptcy are considered to be estate claims and they have a high ranking. 
Security can be granted over assets to secure repayment.

‘Suspension of payments’
The managing directors can, with the consent of the administrator, 
obtain loans or credit. Credit granted during a ‘suspension of pay-
ments’ does not automatically have a high ranking, but in practice will 
often be fully secured.

Set-off and netting

17 To what extent are creditors able to exercise rights of set-
off or netting in a liquidation or in a reorganisation? Can 
creditors be deprived of the right of set-off either temporarily 
or permanently?

Prior to bankruptcy a creditor can set off a claim if the following 
requirements have been met: mutual indebtedness, the performance 
of the obligation corresponds to the claim, the creditor is entitled to 
perform its obligations (pay its debts) and the creditor’s claim is due 
and payable. The creditor should give notice of the fact that he or she 
sets off the claims against the debtor and debts to the debtor. Parties 
may make different arrangements.

During a ‘suspension of payments’ or bankruptcy, the right of set-
off is broader. The creditor may set off claims and debts if both the claim 
and the debt existed prior to the opening of the insolvency proceedings 
or the opening of a ‘suspension of payments’ or resulted from acts that 
were performed prior to the opening of the insolvency proceedings 

or ‘suspension of payments’ respectively. The requirements that the 
creditor must be entitled to perform its obligations (to pay its debts) 
and that the claim against the debtor must be due and payable do not 
apply. A creditor, however, is not allowed to set off claims if it obtained 
the debt or the claim against the debtor at a time that it knew or should 
have known that the debtor would go bankrupt or would file for a sus-
pension of payments.

Sale of assets

18 In reorganisations and liquidations, what provisions apply 
to the sale of specific assets out of the ordinary course of 
business and to the sale of the entire business of the debtor? 
Does the purchaser acquire the assets ‘free and clear’ of 
claims or do some liabilities pass with the assets? In practice, 
does your system allow for ‘stalking horse’ bids in sale 
procedures and does your system permit credit bidding  
in sales?

‘Suspension of payments’
In a ‘suspension of payments’ only the directors and the court-
appointed administrator acting jointly will be able to bind the company 
and dispose of assets of the company (see question 14). There is no dis-
tinction between the sale of goods within or outside the ordinary course 
of business; therefore, claims may in certain cases pass with the assets.

Bankruptcy
Upon bankruptcy, only the court-appointed bankruptcy trustee can dis-
pose of the debtor’s assets. The sale of assets can take place by way of a 
public sale or a private sale. The bankruptcy trustee needs the approval 
of the supervisory judge for a private sale of assets. Often, depending 
on the method of sale chosen by the bankruptcy trustee, assets can be 
transferred free and clear, for instance, when a bankruptcy trustee sells 
real estate or assets for the benefit of a mortgagee or pledgee; however 
in other circumstances, third-party rights may pass with the assets, for 
example, rights of a tenant leasing a property which is sold.

Based on case law from lower Dutch courts, the bankruptcy trus-
tee is obliged to investigate carefully the value of the assets in order 
to obtain the highest proceeds for such assets, meaning that he or she 
should look for alternative bidders should the received bids not be rea-
sonable. The bankruptcy trustee may be liable when he or she inten-
tionally prejudiced the creditors in any way. Although not specifically 
referred to in the Bankruptcy Act, credit bidding in sale procedures is 
not unknown in the Netherlands.

Holders of security rights over assets in a bankruptcy estate are 
able to exercise their rights as if no formal insolvency procedure has 
occurred. They are able to proceed to an enforcement sale of the assets 
in accordance with the statutory rules regarding enforcement sales. 
An enforcement sale can take place by way of a public sale (auction) 
or private foreclosure sale. An appropriation of the assets by the secu-
rity holder is prohibited. However, the holder of the security right is 
allowed to participate in the auction process as a bidder. In case of an 
enforcement sale in respect of real estate there is a statutory require-
ment for the payment of the proceeds in cash to the notary that runs the 
enforcements process, which limits the ability to credit bid. This, how-
ever, does not mean that economically a credit bid cannot be achieved 
through, for instance, a daylight facility. The requirement that proceeds 
must be paid in cash to a notary or bailiff does not apply in the case of an 
enforcement sale of pledged assets. This means that in some instances 
there may be the possibility to implement a credit bid.

Intellectual property assets in insolvencies

19 May an IP licensor or owner terminate the debtor’s right to 
use it when an insolvency case is opened? To what extent may 
an insolvency administrator continue to use IP rights granted 
under an agreement with the debtor? May an insolvency 
representative terminate a debtor’s agreement with a licensor 
or owner and continue to use the IP for the benefit of  
the estate?

Insolvency of a licensor
The position of an IP licence after insolvency has been subject of fierce 
debate in both academic circles and within the Dutch courts. In a judg-
ment in 2006 (the Nebula judgment), the Supreme Court ruled that the 
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principle that reciprocal agreements continue during insolvency does 
not mean that the creditor of such an agreement is free to continue 
exercising his rights under the agreement as if there is no insolvency. 
The Supreme Court decided that the principle of equality of creditors 
outweighs the continuation of reciprocal agreements after insolvency. 
Therefore, the creditor was not permitted to invoice the right of use of 
a licence after the insolvency. Notwithstanding that this specific case 
concerned tenancy rights the Attorney-General introduced a parallel 
with IP rights.

The Supreme Court’s decision in the Nebula judgment was gener-
ally interpreted (both in legal literature, as well as in legal practice) as 
a right of the bankruptcy trustee to actively breach a reciprocal agree-
ment. However, it appears that the Supreme Court has overturned the 
Nebula judgment in 2014 in its Berzona judgment, and that the right of 
a bankruptcy trustee to actively breach a reciprocal agreement does 
not extend to certain types of agreements. From the 2014 Berzona 
judgment it follows that a distinction can be made between reciprocal 
agreements in which:
• performance of the agreement by the bankrupt debtor requires 

a certain act from the bankruptcy trustee (at the expense of the 
estate), such as a payment or the delivery of goods; and

• performance of the agreement by the bankrupt debtor (solely) 
requires the bankruptcy trustee to honour the creditor’s contrac-
tual right of use (eg, a lease agreement).

With respect to the second type of reciprocal agreement, the Supreme 
Court held that the bankruptcy trustee does not have a right to breach 
such agreements and that the bankruptcy trustee must honour the 
creditor’s right of use. The Berzona judgment concerned the rights of 
use of a tenant vis-à-vis the right of the bankruptcy trustee to breach 
the lease. As was the case with the Nebula judgment, the Supreme 
Court’s decision appears to be also relevant for other types of recipro-
cal agreements, such as licensing agreements. In practice this would 
mean that in the event a licensor is declared bankrupt, the bankruptcy 
trustee must respect the licensee’s right of use (in principle for as long 
as the licensing agreement is in place).

Insolvency of a licensee
The position is different as regards the insolvency of a licensee because 
any reciprocal agreements should continue during insolvency an insol-
vency administrator should be able to continue to exercise the IP rights 
granted under the licence. This means that unless provided otherwise 
in the licence, the opening of insolvency proceedings in respect of 
the licensee does not impact the rights of the licensor. If the licensee 
becomes insolvent and the licensee has fully performed its obligations 
under the licence, the licensee’s insolvency administrator is entitled 
to claim performance of the licensor. Furthermore, the insolvency 
administrator may also seek to terminate the licence.

To the extent that the licensor has fully performed its obligations 
under the licence and has a claim against the insolvent licensee, the 
licensor may seek termination of the licence on the basis of the general 
provisions of breach of contract, unless the insolvency administrator 
performs the licence. The licensor’s claim resulting from termination 
of the licence will be unsecured.

Personal data in insolvencies

20 Where personal information or customer data collected by an 
insolvent company is valuable to its reorganisation, are there 
any restrictions in your country on the use of that information 
in the insolvency or its transfer to a purchaser?

The Personal Data Protection Act, which entered into force on  
1 September 2001, provides mandatory rules on the protection, pro-
cessing and storing of personal data. Any party that is processing per-
sonal data (for instance, by collecting personal information), must 
comply with the Personal Data Protection Act. Personal data can be 
any information related to a natural person (such as employees or cus-
tomers of a company).

Personal data may only be processed when:
• the person involved has unambiguously granted consent;
• it is necessary in relation to an agreement to which the involved 

person is a party or shall become a party;
• it is necessary because of a statutory obligation;

• it is necessary to protect the health of the person involved;
• it is necessary for the proper performance of a public-law obliga-

tion; or
• when it is necessary to protect a legitimate interest of the processor 

or a third party that receives the personal data, unless such inter-
est violates the fundamental rights of the person involved (eg, the 
right to privacy)).

Furthermore, the Personal Data Protection Act prohibits processing or 
further use of the personal data when:
• this is incompatible with the purposes for which the data were 

acquired; or
• an official, professional or statutory duty of confidentiality stands 

in the way of processing the personal data.

Once personal data have been processed (eg, collected, gathered, 
stored, categorised or used in any other way) in accordance with the 
Personal Data Protection Act, they must be adequately protected 
against loss or any form of illegal processing. If a company has pro-
cessed personal data and goes insolvent, it must still adhere to the 
Personal Data Protection Act. The mandatory rules of the Personal 
Data Protection Act also apply when (processed) personal data are 
transferred to another party. Transfer of personal data to a third party 
is not explicitly prohibited in the Personal Data Protection Act, but the 
transferee must comply with the mandatory rules regarding the pro-
cessing of personal data and the (further) use of personal data.

In practice, this means that when a bankruptcy trustee decides to 
sell personal data held by the insolvent company to a third party, the 
bankruptcy trustee or the buyer, or both, actively seek out the consent 
of the persons involved by informing them of the intended transfer and 
the intended use of the personal data. When informing the persons 
involved, the bankruptcy trustee or buyer, or both, usually offer them 
the opportunity to object against the processing of their personal data 
by the buyer (ie, an opt-out). If a person opts out, then his or her per-
sonal data will be excluded from the envisaged transfer. This is a practi-
cal way for the bankruptcy trustee and the buyer to ensure that they act 
in accordance with the Personal Data Protection Act.

Rejection and disclaimer of contracts in reorganisations

21 Can a debtor undergoing a reorganisation reject or disclaim 
an unfavourable contract? Are there contracts that may not 
be rejected? What procedure is followed to reject a contract 
and what is the effect of rejection on the other party? What 
happens if a debtor breaches the contract after the insolvency 
case is opened?

Yes. As a general rule, Dutch law provides that contracts continue after 
insolvency of a counterparty, unless the contract includes an ipso facto 
(or insolvency) clause (pursuant to which the contract automatically 
terminates (or may be terminated) on insolvency).

The Bankruptcy Act, however, allows the bankruptcy trustee to 
confirm or terminate executory contracts under which both the debtor 
and its counterparty have outstanding obligations (where he or she 
believes that continuation of the contract is not in the best interest of 
the debtor’s creditors as a whole). Any creditor can request the bank-
ruptcy trustee to confirm within a reasonable time whether a contract 
will be honoured by the estate. If the bankruptcy trustee does not pro-
vide such confirmation the estate forfeits the rights to request perfor-
mance of the contract. The contract is considered terminated and the 
counterparty has an unsecured and non-preferred claim for damages. 
If the bankruptcy trustee decides to confirm continuation of the con-
tract, the estate must provide security for the proper performance of 
its obligations, for example a right of pledge, mortgage or personal 
right (such as surety or a liability statement). The security should be 
sufficient to cover the claim and if applicable, any related interest and 
costs, in such a manner that a creditor can effortlessly take recourse. 
Security may include bank guarantees or the creation of security over 
unencumbered assets. Typically, a negative pledge undertaking in the 
finance documentation does not create a limitation. Only to the extent 
that actual security has been created, for the benefit of the financing 
bank over the assets does this create a limitation. After the provision 
of security, the contract will then have to be performed by both parties. 
If the bankruptcy trustee breaches such a contract, the creditor will be 
able to enforce its security rights.
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For contracts where the estate is not under an obligation to actively 
perform but is only required to omit or tolerate a different regime 
applies. For these contracts, such as lease contracts or IP licences, the 
bankruptcy trustee may not simply reject the contract or terminate it, 
save as specially provided for in the Bankruptcy Act. This has been con-
firmed in case law of the Dutch Supreme Court (see question 19). The 
Bankruptcy Act contains specific provisions for the termination of cer-
tain types of contracts, such as leases and employment contracts. To 
terminate those types of contracts the bankruptcy trustee has to take 
into account fixed notice of terms as set out in the Bankruptcy Act.

As a final note, it is of course also possible that a creditor wishes 
to terminate a contract because of the debtor’s insolvency. As stated 
above, if the contract includes an insolvency clause, then the credi-
tor may exercise the termination rights arising from such a clause, as 
agreed under the contract. However, pursuant to case law of the Dutch 
Supreme Court (the Megapool/Laser judgment) there are exceptions to 
this general rule.

In Megapool/Laser the Dutch Supreme Court identifies two possi-
ble scenarios in which an insolvency clause may be null and void (sub-
ject to the context and other circumstances of the case at hand):
• if (solely) because of the occurrence of the debtor’s insolvency 

the creditor’s obligation to perform under the contract no longer 
applies, where the debtor has already performed its obligation, 
the insolvency clause may be considered to infringe on the central 
principle of Dutch bankruptcy law that the legal position of credi-
tors is fixed as of the commencement of the bankruptcy; or

• if exercise of the insolvency clause is contrary to the overriding 
principle of reasonableness and fairness.

Permitting the exercise of insolvency clauses under those circum-
stances would disproportionately prejudice the other creditors’ 
recourse options, because an asset of the debtor (ie, its rights under the 
contract) are being kept out of the estate of the bankrupt debtor solely 
because of its bankruptcy.

Arbitration processes in insolvency cases

22 How frequently is arbitration used in insolvency proceedings? 
Are there certain types of insolvency disputes that may not 
be arbitrated? Will the court allow arbitration proceedings 
to continue after an insolvency case is opened? Can disputes 
that arise in an insolvency case after the case is opened be 
arbitrated with the consent of the parties? Can the court direct 
the parties to such disputes to submit them to arbitration?

Parties, including the bankruptcy trustee may choose to submit dis-
putes to arbitration. The courts in the Netherlands, however, do not 
have the power to direct the bankruptcy trustee or its counterparty 
to submit disputes in the bankruptcy procedure to arbitration. There 
are certain types of insolvency disputes that may not be arbitrated, for 
example disputes regarding matters of public concern. A distinction 
should be made between arbitration procedures pending at the time 
of the commencement of the bankruptcy case and procedures com-
menced afterwards to solve a dispute related to the insolvency.

Pending arbitration
Arbitration proceedings regarding monetary claims or for breach of 
contract that are already pending at the time the insolvency proceed-
ings are commenced are suspended through analogous application of 
the statutory provisions in the Bankruptcy Act dealing with litigation 
in a governmental court. If the claim is contested by the bankruptcy 
trustee, the arbitration may be continued to determine the amount of 
the creditor’s claim that will be admitted for proof.

Post-insolvency disputes
Arbitration procedures do not typically play a substantial role in the 
insolvency process, although the bankruptcy trustee in principle is 
authorised to agree to arbitration on behalf of the estate (ie, claims by 
the estate are arbitrable). Claims against the debtor that do not involve 
the estate (ie, which are not aimed at retrieving payment from the 
estate) may also be submitted to arbitration. Neither the Bankruptcy 
Act nor case law directly addresses whether a contested claim for pay-
ment in the claims allowance stage, in respect of which no arbitral 
proceedings were pending when the insolvency proceedings were 

commenced, is arbitrable. There are differing views in legal litera-
ture, and the wording of the relevant provision of the Bankruptcy Act 
seems to preclude arbitrability. There is, however, a case of the Dutch 
Supreme Court in which the court found that a choice of forum for a 
foreign court was binding upon a bankruptcy trustee where he seems 
to reject or challenge a claim. It is not unlikely that the courts will come 
to the same conclusion with respect to an arbitration clause and require 
the bankruptcy trustee to arbitrate the claim.

Successful reorganisations

23 What features are mandatory in a reorganisation plan? How 
are creditors classified for purposes of a plan and how is the 
plan approved? Can a reorganisation plan release non-debtor 
parties from liability, and, if so, in what circumstances?

Outside insolvency
A reorganisation outside of insolvency will only be binding upon those 
creditors that agree to the plan. Only in very specific situations, where 
it would be wrongful not to vote in favour of the plan, for example, if the 
creditor in all reasonableness should not have refused to cooperate as it 
abuses its position in doing so, is it possible to force a creditor to accept 
the plan by a court order to that effect. To date the Dutch High Court 
has rejected many attempts to claim such an abuse of position.

Within insolvency
A reorganisation plan may be proposed by the debtor in a bankruptcy or 
in a ‘suspension of payments’.

There are no mandatory features of a reorganisation plan except 
that it should take into account the statutory grounds for rejection (see 
below). A successful reorganisation, however, often relies upon prepa-
ration and securing the cooperation and commitment of major credi-
tors to it before filing for a suspension of payments.

A plan that is accepted by a majority of creditors, as set out below, 
and approved by the court will be binding on all unsecured creditors 
(regardless of whether or not they submitted their claims and whether 
or not they voted in favour of or against the plan). Preferential and 
secured creditors are not bound by the plan, unless they so agree. 
Unsecured creditors that submitted their claims (which were accepted 
or conditionally admitted) and are present at the meeting of credi-
tors must approve the plan by a simple majority representing at least  
50 per cent of the total value of the unsecured claims against the debtor. 
If the required majority do not vote in favour of the plan, the supervi-
sory judge may, upon request, nevertheless approve the plan if at least 
75 per cent of those creditors who submitted their claims (which were 
accepted or conditionally admitted) approved the plan, provided that 
the rejection of the plan is because of one or more creditors who could 
not reasonably have been expected to vote against the plan.

The court will not approve the plan (even if the thresholds referred 
to above have voted in favour of the plan) if:
• the value of the assets in the estate is significantly higher than the 

amount offered to the creditors;
• the performance of the plan is not sufficiently guaranteed;
• the plan has been accepted as a result of fraud, preferential treat-

ment of certain creditors or as a result of other unfair methods; or
• there are any other grounds why the court believes that the plan 

should not be approved.

Acceptance of a reorganisation plan does not automatically result in a 
release in favour of third parties. Any type of release in favour of third 
parties will need to be specifically negotiated and agreed.

Expedited reorganisations

24 Do procedures exist for expedited reorganisations?
Officially, there is no special provision for expedited reorganisations. 
However, in practice, bankruptcies are regularly pre-packaged in the 
sense that sale of the business to a newly incorporated entity is organ-
ised. A pre-pack takes place through the appointment of a beoogd cura-
tor (bankruptcy trustee designate), which is appointed by the court at 
the request of the business. The court will test whether the appoint-
ment of a bankruptcy trustee designate is justifiable. See ‘Update and 
trends’ for more information about the legislative proposal on the 
pre-pack.
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Unsuccessful reorganisations

25 How is a proposed reorganisation defeated and what is the 
effect of a reorganisation plan not being approved? What if the 
debtor fails to perform a plan?

Outside of insolvency
A dissenting creditor can decide not to take part in a reorganisation that 
takes place outside of insolvency. Save for exceptional situations, he or 
she will not be bound by any plan agreed with other creditors. In the 
case of a pre-pack, the debtor’s creditors, the bankruptcy trustee desig-
nate or the intended supervisory judge are each entitled to request the 
court to terminate the pre-pack procedure. See the ‘Update and trends’ 
for more information about the legislative proposal on the pre-pack.

Within insolvency
A reorganisation plan in insolvency proceedings is defeated if the major-
ity of creditors does not approve the plan or the court does not approve 
the plan. In the case of a suspension of payments, the court must termi-
nate the suspension of payments and declare the debtor bankrupt (see 
question 23).

If the debtor does not perform the plan after it has been approved 
by the court, the plan can be dissolved and the court will open or reopen 
the bankruptcy proceedings.

Insolvency processes

26 During an insolvency case, what notices are given to creditors? 
What meetings are held? How are meetings called? What 
information regarding the administration of the estate, its 
assets and the claims against it is available to creditors or 
creditors’ committees? What are insolvency administrators’ 
reporting obligations? May creditors pursue the estate’s 
remedies against third parties?

The opening and termination of insolvency proceedings are published 
in the government gazette and in the national insolvency register. This 
is an electronic register accessible online, in which all bankruptcies, 
suspensions of payment and debt reorganisations of natural persons 
opened after 1 January 2005 have been registered. Typically, it takes 
from one to several days between a company being declared bankrupt 
or ‘suspension of payments’ being ordered and publication in the reg-
ister. To determine whether a company was declared bankrupt before 
1 January 2005, it is still necessary to contact the relevant courts to 
confirm that the register is up to date. In addition, there is a separate 
register, kept by the court in The Hague, in which foreign insolvency 
proceedings that have been recognised under the EU Insolvency 
Regulation can be registered at the request of a foreign administrator.

If a creditors’ meeting is held, this will also be made public in one or 
more newspapers. The bankruptcy trustee will also separately notify all 
creditors in writing of a creditors’ meeting. A creditors’ meeting is held 
if there are sufficient assets to make distributions to the unsecured cred-
itors. During a creditors’ meeting, all claims of creditors are verified and 
listed. Claims can either be admitted or challenged (see question 31).

If it is likely that there will be insufficient assets to distribute to the 
unsecured creditors, the bankruptcy judge may decide – at the request 
of the bankruptcy trustee – that it will not be necessary to deal with the 
unsecured claims and that there will not be a meeting at which claims 
are admitted or rejected. The bankruptcy trustee will then notify all 
creditors of this decision in writing and he or she will also announce 
the decision in one or more newspapers. Once the bankruptcy trustee 
has prepared a distribution plan for the estate and preferential creditors 
(see question 33), this will be filed with the court for inspection by the 
creditors. The filing will be announced in one or more newspapers and 
to the known creditors by separate letter.

In addition, a creditors’ meeting is held in a ‘suspension of pay-
ments’ to vote as to whether the provisional ‘suspension of payments’ 
should be converted into a definite ‘suspension of payments’ to vote on 
an extension of the definite ‘suspension of payments’ or to vote on the 
acceptance of a reorganisation plan (see question 23).

At the end of each three-month period, the bankruptcy trustee 
must report on the state of affairs of the estate. The bankruptcy trustee 
must deposit his or her report with the clerk’s office at the district court, 
where it will be available for public inspection free of charge. The three-
month period may be extended by the supervisory judge.

As a general rule, the ability to bring proceedings against third 
parties in relation to losses suffered by the company is confined to the 
bankruptcy trustee. However, creditors may, in certain circumstances, 
pursue remedies against third parties, including directors and share-
holders on the basis of tort (see question 41). Such procedures may be 
suspended by the court where they are brought until a decision has been 
reached in the procedure initiated by the bankruptcy trustee.

Currently the debtor is unable to effect a compulsory composition 
between the debtor and the third party creditors outside formal insol-
vency proceedings. See ‘Update and trends’ for more information about 
the pending legislative proposal on the compulsory composition for 
release of liability by guarantors.

Enforcement of estate’s rights

27 If the insolvency administrator has no assets to pursue a 
claim, may the creditors pursue the estate’s remedies? If so, to 
whom do the fruits of the remedies belong?

Under certain circumstances, a bankruptcy trustee may apply to the 
Ministry of Security and Justice to obtain financing to pursue claims 
against the directors and supervisory board directors. Any proceeds will 
be available for distribution to the creditors.

Alternatively, a bankruptcy trustee may seek to assign a claim to 
obtain financing to pursue other claims. Note, however, that the bank-
ruptcy trustee cannot assign his own claim based on the statutory anti-
abuse provisions.

Creditor representation

28 What committees can be formed (or representative counsel 
appointed) and what powers or responsibilities do they 
have? How are they selected and appointed? May they retain 
advisers and how are their expenses funded?

The Bankruptcy Act allows for the appointment of a creditors’ commit-
tee by the supervisory judge (see question 14). The creditors’ committee 
may demand inspection of the books, records and other data carriers 
relating to the bankruptcy at any time. The bankruptcy trustee must 
provide the creditors’ committee with such information as the commit-
tee requires.

The bankruptcy trustee must obtain the advice of the committee 
on several instances such as whether to continue the business of the 
debtor and in respect of the manner of the liquidation and realisation 
of the estate and the time and amount of the distributions to be made. 
The bankruptcy trustee is, however, not bound to accept the advice of 
the committee.

There are no specific provisions that deal with retaining advisers or 
the funding of expenses.

Insolvency of corporate groups

29 In insolvency proceedings involving a corporate group, are the 
proceedings by the parent and its subsidiaries combined for 
administrative purposes? May the assets and liabilities of the 
companies be pooled for distribution purposes? May assets 
be transferred from an administration in your country to an 
administration in another country?

The Bankruptcy Act does not recognise the concept of consolidated 
reorganisation. In practice, a bankruptcy trustee or administrator 
appointed at the parent level may seek appointment at the subsidiary 
level also and realise a de facto combined administration for adminis-
trative purposes. However, from a legal point of view, each proceeding 
remains distinct and separate from the other, as are the creditors of the 
various entities. In the event of possible conflicts of interest between 
the (creditors of the) various entities belonging to a group of companies, 
the court may appoint different individuals as bankruptcy trustees or 
administrators of the entities involved, who then among them – with 
the approval of the court – may attempt to come to an arrangement that 
takes into consideration that the various companies prior to opening of 
the insolvency proceedings used to operate as a group, that is, as one 
economic entity.

A distinction should be made between countries to which the EU 
Insolvency Regulation applies and other non-EU jurisdictions (includ-
ing Denmark). The transfer of assets is allowed with respect to member 
states where the EU Insolvency Regulation applies.
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When only a main proceeding is opened all of the debtor’s assets 
are subject to the main procedure. The liquidator may exercise all the 
powers conferred on him by the law of the state of the main proceed-
ing in another member state, as long as no secondary proceedings have 
been opened. The office holder may remove the debtor’s assets from the 
territory of the member state in which they are situated.

Also pursuant to the EU Insolvency Regulation the administrator 
of the secondary proceeding shall need to give the office holder of the 
main proceeding the right to use the assets of the secondary proceeding. 
This becomes relevant when the office holder in the main proceeding 
would like to restructure the business and sell it as a whole, including 
the assets involved in the secondary proceeding.

With respect to insolvency proceedings opened in countries which 
do not belong to the EU and where the EU Insolvency Regulation does 
not apply, Dutch bankruptcy law, although it recognises the authori-
ties of a foreign insolvency officer under the lex concursus, does not 
recognise the effects of the foreign insolvency to such an extent that 
creditors are prevented from taking recourse on assets located in the 
Netherlands belonging to the debtor to which the foreign insolvency 
procedure applies. In Dutch case law, however, it is determined that 
a foreign insolvency office holder is allowed to invoke its rights in the 
same way as is available to the foreign insolvency office holder under 
domestic insolvency law, including over assets which are located in 
the Netherlands. The office holder is also allowed to sell these assets 
and consider the proceeds part of the assets of the foreign bankruptcy 
estate. Notwithstanding that the foreign insolvency procedure’s sei-
zure is regarded as having only territorial effects of the foreign insol-
vency, the effects are de facto recognised in the Netherlands. In the 
EC Regulation on Insolvency Proceedings 2000 (Council Regulation 
(EC) No. 1346/2000) (the Recast Regulation) a new mechanism is 
introduced for a group coordination plan. This regulation is in force 
at the time of writing although the majority of its provisions will 
only apply from 26 June 2017. Insolvency proceedings opened after  
26 June 2017 in member states (other than Denmark) will fall under 
the scope of the Recast Regulation. An officeholder appointed in any 
insolvency proceeding will be able to request the opening of group 
coordination proceedings where more than one member of a group is in 
insolvency proceedings. The court first seized will have jurisdiction to 
consider the request. For further detail on the Recast Regulation and the 
timings of its effect please refer to the chapter on the European Union.

Appeals

30 What are the rights of appeal from court orders made in an 
insolvency proceeding? Does an appellant have an automatic 
right of appeal or must it obtain permission to appeal? Is there 
a requirement to post security to proceed with an appeal and, 
if so, how is the amount determined?

Under Dutch bankruptcy law, a debtor, a creditor, the Public Prosecution 
Service, or any other interested party are each granted rights to appeal 
(or oppose) a decision on a bankruptcy request. These rights arise auto-
matically. Permission to appeal (or oppose) a decision on a bankruptcy 
request is not required. The various rights of appeal (or opposition) can 
be summarised in the following scenarios.

Rights of appeal when the court rejects a bankruptcy request
If a bankruptcy application is rejected by the court, then the applicant 
(either a debtor who applied for his or her own bankruptcy, a creditor, 
or the Public Prosecution Service) are each entitled to lodge an appeal 
against that decision with the court of appeal within eight days of the 
date of the rejection (note that this appeal option is not open to a credi-
tor that did not file for the debtor’s bankruptcy).

Rights of appeal and opposition when the court grants a 
bankruptcy request
The debtor who was declared bankrupt at the request of a credi-
tor or the Public Prosecution Service can appeal against this decision 
with the court of appeal, within eight days of the day of the bank-
ruptcy declaration.

If the debtor has not been heard by the court prior to the bankruptcy 
declaration, he has 14 days after the day of the bankruptcy declaration 
to oppose that decision at the court that decided on the bankruptcy 
application (note that this does not apply if a debtor filed for his or her 

own bankruptcy). The 14-day term can be extended to a month if it con-
cerns a debtor who – at the time of the bankruptcy declaration – was not 
located within the borders of the Netherlands. If the court upholds the 
bankruptcy declaration in these opposition proceedings, then the debtor 
may lodge an appeal against that judgment with the court of appeal, 
within eight days of the day of the court’s decision on the opposition.

A creditor that did not file for the debtor’s bankruptcy or any 
other interested party also has the right to oppose a bankruptcy dec-
laration. For such parties the opposition term expires eight days after 
the day of the bankruptcy declaration. If the court upholds the bank-
ruptcy declaration in these opposition proceedings, then the creditor 
or interested party may lodge an appeal against that judgment with the 
court of appeal, within eight days of the day of the court’s decision on 
the opposition.

Rights of appeal when an opposition against a bankruptcy 
declaration is successful
If the opposition by a creditor or interested party is granted and subse-
quently the initial decision to declare the debtor bankrupt is annulled, 
then the debtor, the creditor who filed the bankruptcy request, or the 
Public Prosecution Service have the right to appeal against that decision 
within eight days.

If any of the appeal/opposition scenarios set out above lead to a 
decision by the court of appeal, then that decision can also be appealed 
against by anyone who was a party to the appeal procedure. Such an 
appeal must be lodged with the Supreme Court, within eight days of the 
day of the decision by the court of appeal.

There is no statutory requirement to post security when bringing an 
appeal before a Dutch court. A defendant can request the court to order 
the claimant to post security for payment of the litigation costs (usually 
by way of a bank guarantee), but only if the claimant does not live (or 
has an office) in the Netherlands. However, there are numerous excep-
tions to this rule. For instance, if the claimant is from a country in which 
the EU Execution Regulation or the Civil Procedure Convention 1954 is 
applicable, then such request cannot be made. Also, under certain cir-
cumstances ordering a party to post security can be a violation of the 
‘equality of arms principle’. Owing to the various exceptions, the practi-
cal use of the possibility for a defendant to request the court to order the 
claimant to post security is limited.

Claims

31 How is a creditor’s claim submitted and what are the time 
limits? How are claims disallowed and how does a creditor 
appeal? Are there provisions on the transfer of claims? Must 
transfers be disclosed and are there any restrictions on 
transferred claims? Can claims for contingent or unliquidated 
amounts be recognised? How are the amounts of such  
claims determined?

Claims must, as a rule, be submitted to the bankruptcy trustee 14 days 
prior to the meeting at which creditors’ claims are accepted or rejected 
(the ‘claims allowance meeting’) (for foreign creditors, a limited excep-
tion is possible). During a ‘suspension of payments’ a similar procedure 
applies, albeit a claim is only admitted with the aim to vote on the reor-
ganisation plan submitted by the debtor. As a result, there is, unlike in 
a bankruptcy proceeding, no formal procedure available to litigate a 
claim if it is disputed. The bankruptcy trustee will decide whether he or 
she will admit or challenge a claim. Other creditors may also challenge 
the admittance of a claim. If he or she admits a claim, the claim is placed 
on a list with provisionally admitted claims. If the bankruptcy trustee 
challenges a claim, that claim will be placed on a separate list. During 
the claims allowance meeting, all claims are reviewed and when claims 
are challenged and no solution can be reached, the supervisory judge 
will refer the matter to legal proceedings on the merits, in which case 
the validity of the claim will be litigated.

There are no specific provisions that deal with the purchase, sale or 
transfer of claims against the debtor.

It is possible that claims that represent an unliquidated amount 
are recognised in a bankruptcy proceeding. The Bankruptcy Act deter-
mines that claims that do not reflect the amount in euros or claims that 
are indefinite, uncertain or not expressed in money must be verified for 
their estimated value (in euros). The estimation should be based on the 
value on the day that the company was declared bankrupt.
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If the estimation of the value of a claim is not possible, but there is 
a likelihood that the value can be determined at a later stage, the allow-
ance of the claim takes place on a preliminary basis. Such claim can be 
added as pro memorie to the list of known or disputed creditors.

The Bankruptcy Act provides also for the allowance of claims with 
an uncertain due date or claims that entitle the claimant to periodic pay-
ments. In such a case, the claim will be admitted for its value at the date 
of the bankruptcy order. Claims that become payable within a year of 
the commencement of the bankruptcy will be considered due as of the 
date of bankruptcy. Claims that become payable after one year will be 
admitted for their value one year from the date of the commencement 
of the bankruptcy. For calculation only, the intervals of instalment pay-
ments, any profit opportunity and, if the claim bears interest, the agreed 
rate of the interest will be taken into account. In principle, to the extent 
secured by in rem security rights, a claim acquired at a discount secured 
by security can be enforced for its full value. However, there are limita-
tions on the acquisition of claims with a view to setting off claims at a 
point in time bankruptcy becomes unavoidable or with a view to bring-
ing the claim under the scope of foreign security rights. Interest accrued 
after the opening of an insolvency case cannot be claimed by a creditor.

Modifying creditors’ rights

32 May the court change the rank of a creditor’s claim? If so, what 
are the grounds for doing so and how frequently does this 
occur?

No. Dutch law does not recognise a concept similar to ‘priming’.

Priority claims

33 Apart from employee-related claims, what are the 
major privileged and priority claims in liquidations and 
reorganisations? Which have priority over secured creditors?

A bankruptcy trustee will first pay estate claims and thereafter the pre-
insolvency claims. Estate claims generally are claims incurred by the 
bankruptcy trustee in performing his duties, and that fall in the estate 
without requiring verification, which just like insolvency costs have pri-
ority above the ordinary and preferred debt claims against the debtor. 
Estate claims are deemed to include debts which give an immediate 
claim on the estate, because they are claims arising out of contracts con-
tinued or made by the bankruptcy trustee. With respect to the pre-insol-
vency claims, a distinction should be made between preferential claims 
(the majority of which tend to be held by the tax authorities and social 
security board) and unsecured claims. Preferential claims can again be 
subdivided between claims that have a general preference and claims 
that are preferential only in relation to a specific asset. Furthermore, the 
rank of preference may vary.

Claims that have a general preference include:
• claims for the costs of the filing of bankruptcy; and
• taxes and social security premiums.

Claims that are preferential in relation to a specific asset include:
• claims in connection with the preservation of an asset;
• claims secured by a right of mortgage or right of pledge; and
• claims in connection with a right of possession.

Employment-related liabilities in restructurings

34 What employee claims arise where employees are terminated 
during a restructuring or liquidation? What are the procedures 
for termination?

The strict requirements that apply to the dismissal of employees outside 
bankruptcy do not apply in the case of bankruptcy. This means that, in 
practice, bankruptcies are regularly used for restructuring purposes.

An employee may have two claims with different priority. A distinc-
tion should be made between the period before the bankruptcy (pre-
insolvency) and after the opening of the bankruptcy. The unpaid salary, 
pensions and other related benefits deriving from the employment 
contract that fell due before the bankruptcy are preferential claims with 
a general preference (see question 33). From the day the company is 
declared bankrupt salary, pensions and other related benefits deriving 
from the employment contract are an estate claim.

In addition to the above-mentioned claims of employees, a wage 
guarantee by the Dutch Employee Insurance Agency (UWV) exists in 

the Netherlands. When the employer is unable to pay the salary of the 
employee, the UWV will guarantee the salary for up to 13 weeks before 
the termination of the employee’s employment contract by the bank-
ruptcy trustee. The salary due over the notice period is an estate claim. 
Payment of salary during the notice period (a maximum of six weeks) 
is also guaranteed by the UWV. Holiday allowance and pension contri-
butions that have remained unpaid are guaranteed by the UWV for a 
period of up to one year.

The procedure concerning termination of employment contracts is 
as follows.

The bankruptcy trustee has the right to terminate the employment 
contracts of the debtor’s employees without obtaining a permit from the 
UWV, albeit with a notice period of a maximum of six weeks regard-
less of whether a longer notice period is applicable pursuant to Dutch 
labour law or has been agreed upon between parties. To terminate any 
contracts with employees, the bankruptcy trustee requires authorisa-
tion from the supervisory bankruptcy judge.

This procedure is different for collective redundancies. A bankrupt 
trustee who intends to terminate the employment contract of 20 or 
more of the employees within one UWV district within a period of three 
months has to inform the labour unions and if requested the UWV. In 
addition, the bankruptcy trustee must consult the works council. The 
same procedure is applicable when the bankruptcy trustee intends to 
transfer the ownership of the business.

During the suspension of payment, the regular dismissal rules will 
apply, requiring the trustee to obtain a permit from the UWV or court 
involvement to effect unilateral dismissals. This in practice makes the 
suspension of payment procedure a less efficient restructuring tool if a 
large number of employees are involved.

Pension claims

35 What remedies exist for pension-related claims against 
employers in insolvency proceedings and what priorities 
attach to such claims?

A distinction should be made between the employer’s and employee’s 
part of the pension contribution and whether the premium has fallen 
due before or after the date of the bankruptcy.

Pension contributions falling due before the bankruptcy that have 
been withheld by the employer from the employee’s salary, but which 
have not yet been paid to the pension provider, are considered to be 
directly based on the employment agreement and are therefore pre-
ferred claims (see question 34). The employer’s part of the pension pre-
miums will be considered an unsecured claim by the pension trustee 
against the employer. In practice, the UWV will be confronted with this 
difference in treatment of the two parts of the pension contribution as 
pension premiums (both the employer’s and the employee’s part of the 
pension contribution) are covered by the wage guarantee for a period 
of one year.

Post-bankruptcy pension-related claims, such as unpaid pension 
contributions that have fallen due after the bankruptcy order, are estate 
debts based on article 40(2) of the Dutch Bankruptcy Act.

Back-service obligations will be considered estate debts if they 
became payable as a result of an act by the bankruptcy trustee (in prac-
tice, as a result of a termination of the employment agreement after the 
date of the bankruptcy order) and an unsecured debt in all other cases.

Environmental problems and liabilities

36 In insolvency proceedings where there are environmental 
problems, who is responsible for controlling the 
environmental problem and for remediating the damage 
caused? Are any of these liabilities imposed on the insolvency 
administrator, secured or unsecured creditors, the debtor’s 
officers and directors, or on third parties?

In principle, liability for environmental damage rests on the person who 
has caused that damage. Under Dutch law, however, remedial obliga-
tions for environmental pollution may also arise for a landowner, a land 
lessee, or the holder of a permit as well as the entity that caused the con-
tamination. Generally, liability for (soil) pollution or remedial obliga-
tions, or both, may arise out of:
• contracts with the landowner regarding the use of its premises, 

including land lease contracts;
• conditions attached to a permit; and
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• administrative remedial action, soil investigation and orders under 
the Soil Protection Act.

Dutch case law in respect of remedial costs for a lessor to remove con-
taminated goods from a property at the moment a Dutch bankruptcy 
trustee terminates the lease agreement (after bankruptcy of the lessee) 
has shown that such costs used to be classified as estate claims. On the 
basis of recent case law it is probable that claims are no longer to be 
classified as estate claim which has priority ranking but instead as an 
unsecured claim.

There are fines for corporations that are not in the possession of 
the right permits (for example, under the Soil Protection Act) or which 
breach environmental laws. Liabilities in relation to pollution and 
administrative clean-up costs depend on the severity of the pollution 
and the remedial costs.

Case law has shown that, in certain circumstances, other entities 
within the group could also be held liable for remedial costs.

The EU Directive on Environmental Liability (2004/35/EC) con-
tains an option for national governments to implement measures on the 
obligation to provide financial security to cover liability risk for environ-
mental damages. No such general measures have been implemented in 
the Netherlands. However, some specific legislation does include the 
obligation to provide financial security under certain circumstances, 
examples (among others) can be found in the Soil Protection Act (in the 
event of remedial actions at the moment of transfer of land or lease or 
on the basis of a remedial action plan, however, this then needs to be fur-
ther specified in a general measure), the Activity Decree Environment 
Management (underground tank storage) and the Nuclear Energy Act 
(when dismantling a facility).

Liabilities that survive insolvency proceedings

37 Do any liabilities of a debtor survive an insolvency or  
a reorganisation?

A distinction should be made between bankruptcy and a suspension 
of payment.

‘Suspension of payments’
If a suspension of payment is successfully terminated, this means that 
a reorganisation plan has become binding upon the creditors bound by 
the plan – in broad terms, the unsecured creditors. Pursuant to the plan, 
the creditors may receive payment in respect of (part of ) their claim. 
To the extent that the creditors only receive partial payment of their 
original claim under the plan, the remainder of their claim, as a result 
of the plan becoming binding, cannot be enforced against the debtor. 
However, the remaining part of the unpaid claim will continue to exist 
as an unenforceable claim.

Bankruptcy
In bankruptcy, three different scenarios are possible:
• The termination of the bankruptcy following acceptance of a reor-

ganisation plan between the creditors and approval of the plan by 
the court: in that event, the creditors will be entitled to receive pay-
ment under and in accordance with the plan and the remainder of 
their claim will continue to exist as an unenforceable claim.

• Termination of the bankruptcy following a meeting of creditors and 
the creditors’ list becoming binding: in this scenario, the assets of 
the debtor will have been liquidated and distributed to the creditors 
and the bankruptcy will have terminated. However, the records of 
the creditors’ meeting and the final distribution list as approved by 
the court form an enforceable title for creditors recognised at the 
occasion of the meeting of creditors, which can be enforced by each 
of such creditors against the debtor for the remainder of their claim 
following receipt of their distribution pursuant to the distribution 
list if ever any new assets of the debtor were to surface. In addi-
tion, any party of interest may petition the court to order the former 
bankruptcy trustee to distribute such new, previously unknown, 
assets in accordance with the original distribution list or to again 
apply for bankruptcy of the creditor; however, in that event, new 
creditors of the debtor will compete for the assets.

• Termination of the bankruptcy in the absence of assets without a 
final distribution list having been established: in this scenario, each 
creditor may again individually seek recourse against any assets 

that it is able to trace. Also, new applications for bankruptcy may 
be filed, but if a new application is filed within the three years fol-
lowing termination of the original case, the applicant must provide 
evidence that there are sufficient assets available to pay for the 
costs of the bankruptcy. Following termination of the bankruptcy 
of a legal entity for lack of assets, the legal entity will cease to exist. 
Alternatively to reapplying for bankruptcy, a creditor may also seek 
the liquidation of the company if a new asset has surfaced. If disso-
lution is sought by a creditor, the liquidator will be appointed by the 
court (see question 9).

Distributions

38 How and when are distributions made to creditors in 
liquidations and reorganisations?

The bankruptcy trustee is in principle authorised to make payments to 
estate creditors, the tax authorities and the social security board and 
certain other preferential creditors or force-creditors. Force-creditors 
are creditors which have a strong position because of the dependency 
of the debtor on their services (for example, a supplier whose products 
are essential to the business). Unsecured creditors can only be paid 
after the supervisory judge has ordered interim distributions. The bank-
ruptcy trustee will prepare a plan for distributions, which needs to be 
approved by the supervisory judge.

A ‘suspension of payments’ does not affect the rights of secured or 
preferential creditors. Payments to unsecured creditors can be made at 
any time, provided those payments are made pro rata.

Transactions that may be annulled

39 What transactions can be annulled or set aside in liquidations 
and reorganisations and what are the grounds? What is the 
result of a transaction being annulled?

Outside insolvency
Outside bankruptcy, creditors can take action against voluntary legal 
acts performed by the debtor if both the debtor and the counterparty 
knew or ought to have known that the creditors of the debtor would be 
disadvantaged as a result of such an act. A creditor – secured or unse-
cured – that is prejudiced in its recourse against the debtor can void such 
legal act which it can do by sending a simple letter, while if the challenge 
is disputed, litigation will follow where the creditor has to prove that the 
requirements for the challenge have been met. The creditor can only do 
so for its own benefit and only to the extent necessary to ensure that it 
is no longer prejudiced.

‘Suspension of payments’
In a ‘suspension of payments’ the administrator does not have a specific 
statutory right under the Bankruptcy Act to void transactions.

Bankruptcy
In bankruptcy, the bankruptcy trustee has the right to challenge certain 
legal acts.

The bankruptcy trustee has the right to challenge voluntary legal 
acts (ie, acts where there was no prior legal obligation to perform them) 
for consideration, and legal acts without consideration that were per-
formed by the debtor. In order to successfully invoke the challenge, the 
following requirements must be satisfied:
• the legal act of the debtor adversely affected the possible of recourse 

of one or more of its creditors (such disadvantage must be apparent 
at the time the challenge is invoked or contested in court);

• the debtor knew or ought to have known the legal act would 
adversely affect the possible recourse of one or more of the credi-
tors (generally believed to be the case when the insolvency of the 
debtor was probable at the time of the legal act); and

• if the legal act was for consideration, it is also required that the coun-
terparty to the transaction knew, or ought to have known, that legal 
act would prejudice the interests of one or more of the creditors.

The bankruptcy trustee can void such legal acts, with the effect that the 
act is deemed never to have occurred. The counterparty will be liable 
for any damage to the estate if the act cannot (wholly or partially) be 
unwound. For the applicable suspect periods please see question 40.
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The bankruptcy trustee must prove that the requirements men-
tioned in the previous paragraph are satisfied in order to annul voluntary 
legal acts for consideration and legal acts not for consideration. Under 
certain circumstances, however, there is a shift in the burden of proof 
to the advantage of the bankruptcy trustee. This results in the presump-
tion that both parties to the transaction knew or ought to have known 
that prejudice to creditors would be the result of this legal act, thereby 
satisfying the second and third requirements above. This presumption 
is rebuttable. First, specific circumstances need to be satisfied in order 
for the presumption to be triggered. Among these are when legal acts 
are performed in relation to insiders such as group companies and legal 
acts that result in a transaction in which the consideration because of 
bankrupt’s counterparty substantially outweighs the consideration for 
the transaction received by bankrupt. Second, the following circum-
stances need to be satisfied:
• the legal act that adversely affected one or more creditors was per-

formed in the year prior to the invocation of the annulment; and
• in the case when the legal act was for a consideration, the debtor 

must not have committed itself to that legal act before the begin-
ning of such period (ie, the act was voluntary).

In addition, the bankruptcy trustee is able to void legal acts that were 
performed on the basis of a prior legal obligation, if the bankruptcy trus-
tee can show evidence that:
• the other party knew that a petition for bankruptcy was already filed 

at the time that the act was performed, and the debtor was subse-
quently declared bankrupt; or

• the performance of the act was a result of consultations between 
the debtor and the other party with the aim of preferring the coun-
terparty over the other creditors.

Note that the FSA specifically provides that it is not possible to set aside 
or annul the transfer of assets, rights or liabilities that has taken place 
between a failed entity (a bank or investment firm) and a third party, if 
this transfer is a result of the application of a resolution measure under 
the new (EU) legislative framework regarding the recovery and resolu-
tion of credit institutions and investment firms. This restriction on the 
pauliana action applies to the possibility to challenge transactions in 
both a pre-bankruptcy situation and the bankruptcy situation.

Proceedings to annul transactions

40 Does your country use the concept of a ‘suspect period’ in 
determining whether to annul a transaction by an insolvent 
debtor? May voidable transactions be attacked by creditors 
or only by a liquidator or trustee? May they be attacked in a 
reorganisation or a suspension of payments or only in  
a liquidation?

The ability to set aside transactions in bankruptcy is set out in question 
39. There is a type of suspect period: if certain voluntary actions were 
performed in the year preceding the bankruptcy, two rebuttable statu-
tory presumptions apply that relieve the burden of proof on the bank-
ruptcy trustee. The presumptions provide that, for actions performed 
during that one-year period, it is deemed that such actions are preju-
dicial to the creditors of the debtor, and that both the debtor and the 
counterparty were aware of this. These actions include transactions 
where the value of the obligation of the debtor considerably exceeds the 
value of the obligation of the counterparty, or where the debtor and the 
counterparty are connected.

Directors and officers

41 Are corporate officers and directors liable for their 
corporation’s obligations? Are they liable for pre-bankruptcy 
actions by their companies? Can they be subject to sanctions 
for other reasons?

As a general rule, managing directors of Dutch companies (the direc-
tors) are not liable for the obligations of the company. There are, how-
ever, certain exceptions to this rule. Directors of a company (and certain 
other legal entities) can be held personally liable for (certain) debts of 
the company. This would include the following situations:
• Personal liability can result because the directors have neglected to 

properly discharge their fiduciary duties as regards the company. 
This action can only be initiated by or on behalf of the company 

(and in the case of bankruptcy, by the bankruptcy trustee on behalf 
of the company).

• Upon bankruptcy (but not in the case of a suspension of payments), 
the bankruptcy trustee can hold all directors of a company person-
ally liable on a joint and several basis for the entire deficit of the 
bankruptcy (ie, for all costs of the bankruptcy and the amount of 
debt that remains unpaid after liquidation of the assets) if the board 
of directors has manifestly improperly performed its duties during 
a period of three years preceding the bankruptcy, and if it is plau-
sible that such improper performance is an important cause of the 
bankruptcy of the company. If the board of directors has failed to 
comply with its obligation to conduct a proper administration or to 
publish the annual accounts in accordance with statutory require-
ments, the directors are deemed to have performed their duties 
improperly and it is presumed that the improper performance 
of duties constitutes an important cause of the bankruptcy. This 
ground for personal liability applies not only to managing directors 
but also to non-executive directors (supervisory board directors; if, 
for example, they have failed to properly supervise the managing 
directors in relation to their obligations to maintain a proper admin-
istration and file annual accounts in a timely manner).

• Directors can be held personally liable for unpaid taxes and social 
security contributions. In particular, directors of a company in 
financial distress must notify the tax authorities and the social secu-
rity board in writing if the company is no longer able to pay certain 
taxes, including VAT, wage withholding tax and social security con-
tributions that are due. This notification should be made within two 
weeks of the date that the taxes and social security contributions 
should have been paid, and a failure to do so may result in the direc-
tors being held jointly and severally liable if the taxes and social 
security contributions remain unpaid. If a valid notice has been 
given, directors will only be liable if they have manifestly performed 
their duties improperly during a period of three years preceding the 
bankruptcy and if it is plausible that such improper performance is 
an important cause of the bankruptcy of the company.

• Directors (and even shareholders) may, in certain circumstances, 
be liable to creditors of the company or other parties on the basis of 
tort, for example, if the directors created a false representation of 
creditworthiness of the company or knowingly entered into trans-
actions when they knew or ought to have known that the company 
was not going to be able to perform its obligations.

• Criminal liability may apply, for instance, in situations where man-
aging directors fraudulently withheld assets of the company from 
the bankruptcy trustee or manipulated the accounts of the com-
pany to deceive investors or creditors.

Because of recent legal developments in the Netherlands, the bank-
ruptcy of a company can – under certain circumstances – have severe 
legal consequences for its directors if directors’ duties have not been 
properly observed.

Following the entry into force of the Director Disqualification Act 
on 1 July 2016, the Bankruptcy Act now grants the bankruptcy trustee 
or the Public Prosecution Service the authority to request the court to 
disqualify a director of a bankrupt company for a maximum duration of 
five years, if certain acts have been perpetrated by the director. A direc-
tor who is disqualified following such a request, is prohibited to act as a 
director of a legal entity for the duration set out in the court order.

In addition, the Penalisation of Bankruptcy Fraud Amendment 
Act entered into effect on 1 July 2016. This Act extended the scope of 
the criminal liability of (supervisory) directors, for instance to situa-
tions where:
• a director fails to keep a proper administration of the company or, 

in the event of bankruptcy, intentionally does not provide the bank-
ruptcy trustee with such administration; and

• a director excessively uses, withholds, disposes of the company’s 
assets and resources or has granted a creditor an undue preference, 
which prejudices one or more creditors of the company.

See ‘Update and trends’ for more information about the Director 
Disqualification Act and the Penalisation of Bankruptcy Fraud 
Amendment Act.
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Groups of companies

42 In which circumstances can a parent or affiliated corporation 
be responsible for the liabilities of subsidiaries or affiliates?

The basic premise is that shareholders are not liable for debts of group 
companies or subsidiaries. Shareholders can, however, be held liable in 
connection with the debts of subsidiaries or group companies when the 
shareholder has committed a tort with regard to the creditors by infring-
ing on a duty of care. The following circumstances are prerequisites to a 
duty of care being established:
• the shareholder must have control over the subsidiary. Factors that 

can indicate control over the subsidiary include:
• a majority shareholding;
• the articles of association of the subsidiary;
• the existence of personnel unions; and
• the employment contract of the director of the subsidiary, 

which may for instance include a power of the parent company 
to instruct the director of the subsidiary;

• the shareholder is involved in the business of the subsidiary, for 
instance through the presence of a cash management system; and

• the controlling shareholder has insight into the lack of recourse 
available to the subsidiary for the satisfaction of the creditors of 
the subsidiary, but nonetheless permits the subsidiary to continue 
to trade.

Whether a shareholder has a duty of care to the creditors of a subsidiary 
or group company depends on the circumstances of the individual case. 
If there is central cash management through the controlling parent, the 
parent will generally have a sufficient level of knowledge as to the finan-
cial position of the subsidiary for liability to arise.

On the basis of case law, the supervisory judge in insolvency pro-
ceedings is able to allow consolidated liquidation for two or more enti-
ties that are declared bankrupt. This type of liquidation entails that the 
various bankruptcies are treated as one insolvency procedure. This will 
only happen in extraordinary cases.

When there is a matter of group liability, for example, when more 
than one company has taken an action which caused damage and it is 
not traceable which action specifically caused the damage, this liability 
may be joint and several. This means the creditor of such damage can 
recover its damage as a whole from any entity that is part of the group.

Insider claims

43 Are there any restrictions on claims by insiders or non-arm’s 
length creditors against their corporations in insolvency 
proceedings taken by those corporations?

Insiders should abstain from setting off claims where the insolvency of 
an affiliated company is expected. Claims or debts following the trans-
fer of these claims or debts prior to the declaration of bankruptcy or 
suspension of payment may under certain circumstances not be set off 
against the estate. A person who has assumed a debt towards the bank-
rupt or acquired a claim against the bankrupt from a third party is not 
allowed to set off such debt or claim if, at that time, he or she knew that, 
in view of the financial situation of the insolvent entity, the bankruptcy 
or ‘suspension of payments’ of the entity was to be expected (see ques-
tion 17).

In addition, the Dutch Bankruptcy Act limits the possibility of 
setting off claims that are acquired before the date of bankruptcy, but 
where the acquiror was not acting in good faith, which is the case if the 
acquiror knew that the financial position of the insolvent entity was 
such that bankruptcy or a suspension of payment was to be expected.

Creditors’ enforcement

44 Are there processes by which some or all of the assets of a 
business may be seized outside of court proceedings? How are 
these processes carried out?

A mortgagee and a pledgee or a security holder under a financial col-
lateral arrangement can foreclose on the secured assets if there is a 
default in the performance of the secured obligations. For more detail, 
see questions 6 and 7. Unsecured creditors can levy an attachment (see 
question 8).

Corporate procedures

45 Are there corporate procedures for the liquidation or 
dissolution of a corporation? How do such processes contrast 
with bankruptcy proceedings?

Yes. Under corporate law a company can be dissolved. In most cases, 
the company is dissolved pursuant to a shareholders’ resolution. The 
shareholders will appoint a liquidator, who will liquidate (all assets of ) 
the company. However, if it becomes apparent that the liabilities of the 
company will exceed the assets of the company, the liquidator is obliged 
to file for the bankruptcy of the company, unless all known creditors 
agree with the continuation of the corporate liquidation proceedings.

An important difference to bankruptcy is that the corporate liquida-
tion proceedings are, in principle, not court-supervised.

Conclusion of case

46 How are liquidation and reorganisation cases formally 
concluded?

Voluntary liquidation (see question 45) terminates as a result of:
• a declaration of bankruptcy being made pursuant to an application 

for bankruptcy by the liquidator; or
• payment of the final distribution to creditors and shareholders of 

the company being made.

Suspension of payments terminates as a result of:
• revocation of the ‘suspension of payments’ and conversion into 

bankruptcy (this can happen in a number of situations, including 
when the debtor acts in bad faith when administering the estate, 
if the debtor tries to bind the estate without the approval of the 
administrator, or when it becomes clear that the ‘suspension of pay-
ments’ will not result in the repayment of debts or a reorganisation 
plan with the creditors);

• lapse of time;
• refusal of creditors to grant a definitive suspension of payments;
• approval by the court of a reorganisation plan, the approval of which 

has become conclusive; or
• payment of all debts.

Bankruptcy terminates as a result of:
• a successful appeal against the verdict declaring the com-

pany bankrupt;
• a court decision terminating the bankruptcy as a result of insuffi-

cient funds to pay unsecured creditors;
• approval by the court of a reorganisation plan, the approval of which 

has become definitive;
• payment of all debts; or
• a final distribution to creditors being made if the list concerning 

the distribution to creditors has become definitive, regardless of 
whether all creditors have been paid.

International cases

47 What recognition or relief is available concerning an 
insolvency proceeding in another country? How are foreign 
creditors dealt with in liquidations and reorganisations? 
Are foreign judgments or orders recognised and in what 
circumstances? Is your country a signatory to a treaty on 
international insolvency or on the recognition of foreign 
judgments? Has the UNCITRAL Model Law on Cross-Border 
Insolvency been adopted or is it under consideration in your 
country?

As a result of the EU Insolvency Regulation, the opening of insolvency 
proceedings in one of the EU member states (except for Denmark) 
and the effects thereof are also directly recognised in the Netherlands, 
unless secondary or territorial insolvency proceedings are opened in the 
Netherlands. See the chapter on the European Union.

The effects of the opening of insolvency proceedings in other non-
EU jurisdictions (including Denmark, which has opted out of the EU 
Insolvency Regulation) are only to a certain limited extent recognised 
in the Netherlands. This recognition may be challenged if the princi-
ples of due process and fair trial have not been observed in the foreign 
procedure. In the absence of a treaty and where the EU Insolvency 
Regulation does not apply, the Dutch Supreme Court has consistently 
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Update and trends

The Director Disqualification Act
The Director Disqualification Act entered into force on 1 July 2016. The 
bankruptcy trustee of a bankrupt company or the Public Prosecution 
Service can request a court to disqualify a director of a company, for a 
maximum period of five years.

At the request of the bankruptcy trustee or the Public Prosecution 
Service, a court can disqualify a director of a company if in the period of 
three years prior to the company’s bankruptcy:
• pursuant to a final and conclusive court order, the director is held 

liable for the bankruptcy of a company because of mismanagement 
and that the mismanagement was an important cause of the 
company’s bankruptcy;

• the director knowingly performed or permitted legal acts on behalf 
of the company that prejudiced creditors of the company, and the 
acts were subsequently nullified by a court in accordance with the 
Bankruptcy Act;

• the director has severely failed in complying with his or her 
statutory cooperation and information duties (under the 
Bankruptcy Act) vis-à-vis the bankruptcy trustee;

• the director has been involved in a bankruptcy at least twice, and 
serious blame can be attributed to the director with respect to 
these prior bankruptcies; or

• pursuant to a final and conclusive ruling the company or its 
director have been fined for certain violations under Dutch tax law.

The director can be disqualified for a maximum period of five years. 
During this period he or she cannot act as a director or supervisory 
board director of any legal entity (unless the court order states other-
wise). Upon a final and conclusive decision on the matter (by either the 
court in first instance or higher courts in the event of an appeal), the 
disqualification of the director will be registered in the trade register of 
the Dutch Chamber of Commerce until the end of the term of the dis-
qualification. Civil law notaries and the Dutch Chamber of Commerce 
are prohibited from cooperating with the incorporation of a legal entity 
if one of the intended directors is registered as a disqualified director. 
Any appointment as a director or supervisory board director who was 
disqualified following a final and conclusive court order will be void by 
operation of law. In the event the disqualification of its director/super-
visory board director would cause a company to be left without a direc-
tor or supervisory board director, then the court can decide to appoint a 
temporary director or supervisory board director.

The scope of the Director Disqualification Act extends to (former) 
directors of legal entities (such as private or public limited liability 
companies, foundations, a cooperation) that are incorporated under the 
laws of the Netherlands (including societas Europae (European compa-
nies)) and that have their registered office in the Netherlands as well as 
to natural persons that are conducting (or have conducted) a profession 
or business. Under Dutch law a director of a company also entails a de 
facto director, who is not officially appointed as a director pursuant to 
the articles of association of a company. A disqualification under the 
Director Disqualification Act can only be imposed:
• in relation to a bankruptcy declaration after 1 July 2016; and
• with regard to facts and circumstances that came into existence 

after 1 July 2016.

The Penalisation of Bankruptcy Fraud Amendment Act
This Act entered into force on 1 July 2016 and aims to combat, among 
other things, bankruptcy fraud. The Act also penalises wilful non- 
compliance with the duty to keep proper records or to provide  
information to the bankruptcy trustee.

A director (including the de facto directors) or supervisory board 
directors (hereafter ‘director’) can be held punishable under the 
Penal Code, resulting in prison sentences of up to six years or fines of 
up to €82,000. In addition to existing criminal liability for directors 
under the Penal Code, the following scenarios are now punishable 
following the entry into force of the Penalisation of Bankruptcy Fraud 
Amendment Act:
• if the company’s financial soundness was endangered by a 

director’s excessive use or disposal of the company’s resources 
(including permitting or cooperating with such acts);

• if prior to the company’s bankruptcy, prejudice to the recourse 
options of one or more creditors of the company is caused by:
• the director’s excessive use or disposal of the company’s 

resources (including permitting or cooperating which such 
acts;

• the director fraudulently withdrawing any asset from the 
company’s estate; or

• the director granting one creditor of the company an undue 
preferential treatment;

• if during or prior to the company’s bankruptcy:
• a breach of the duty to keep a proper administration is caused 

intentionally by the director, or attributable to his or her 
actionable negligence; and

• if during the bankruptcy of the company, the director 
intentionally breaches his or her statutory duty to cooperate or 
provide information;

• provides incorrect or incomplete information; or
• breaches his or her duty to immediately provide the bankruptcy 

trustee with the company’s administration.

The Pre-pack legislative proposal
The pre-pack procedure, which was developed/applied in the legal 
practice but lacked a statutory foundation, has now been codified in a 
legislative proposal: the Continuity of Companies Act I. The proposal 
was accept by the House of Representatives on 21 June 2016 and is 
currently being reviewed by the Senate. Assuming that the current 
proposal is accepted by the Senate, the new legislation will introduce a 
system in which debtors in financial distress (not being banks, insurers 
or natural persons who are not carrying out a business) are able to pre-
pare and attempt a silent reorganisation/restructuring of the debtor’s 
business through a pre-pack procedure. The pre-pack phase allows the 
debtor, together with the court-appointed bankruptcy trustee designate 
and the most important (secured) creditors, to explore and prepare, for 
example, an asset sale or other restructuring measures, which can sub-
sequently be implemented immediately upon the commencement of 
the formal insolvency procedure. During the pre-pack phase, the debtor 
remains authorised to manage and dispose of its assets.

The pre-pack procedure may only be requested by the debtor, who 
must be represented by a lawyer. The court will allow the debtor to 
enter the silent preparation phase only if the debtor proves the added 
value of the pre-pack procedure to the specific situation at hand. If 
the debtor’s request is granted, then the court appoints one or more 
bankruptcy trustee designates and one or more intended supervisory 
judges. The bankruptcy trustee designate must act in the interest of the 
debtor’s creditors, but he or she does not need to follow instructions 
from these creditors or from the debtor himself or herself. He or she is 
supervised by the intended supervisory judge.

If the debtor has a (statutorily required) works council or employee 
representative body, then the debtor must involve that representative 
body in the pre-pack procedure (unless this is against the interest of the 
debtor’s company; note that any works council member or employee 
representative that is involved is bound by a duty of confidentiality). 
Further, the court may, at its own discretion, stipulate that the pre-pack 
phase is subject to certain conditions if the court deems such condi-
tions necessary to achieve the statutory aim of the pre-pack procedure, 
enhance the position of the bankruptcy trustee designate or protect the 
interests of the debtor’s employees.

The pre-pack commences as soon as the court has appointed the 
bankruptcy trustee designate. In principle, the bankruptcy trustee des-
ignate is appointed for a term of two weeks. At the debtor’s request, this 
period can be extended. After having heard the intended supervisory 
judge and bankruptcy trustee designate, the court decides whether or 
not to grant the debtor’s extension request, and if so, the term of the 
extension. The court’s decision on the debtor’s pre-pack request or an 
extension request cannot be appealed.

By operation of law the pre-pack ends when the appointment 
term of the bankruptcy trustee designate expires, or when the debtor 
is declared insolvent (ie, bankruptcy or suspension of payment). The 
court can also decide to end the pre-pack phase or attach certain condi-
tions to the pre-pack phase, at the request of the bankruptcy trustee 
designate, the intended supervisory judge or a creditor. The court 
decides upon such request, after having heard the debtor, one or more 
creditors, the bankruptcy trustee designate and the intended supervi-
sory judge.

The legislative proposal for the pre-pack procedure is currently 
awaiting approval by the Senate. It is expected to enter into effect in 
2017. Currently, there are ongoing proceedings regarding the pre- 
packaged sale of a large provider of childcare facilities. In these pro-
ceedings the Dutch court referred preliminary prejudicial questions to 
the European Court of Justice in February 2016. In essence, the ques-
tions come down to whether or not Directive 2001/23/EC (for further 
detail see the chapter on the European Union) safeguarding employees’ 
rights in the event of transfers of undertakings, businesses or parts of 
undertakings or businesses applies to the pre-pack procedure or not. 
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decided that, foreign insolvency proceedings only have a ‘territorial 
effect’, meaning that they do not affect the debtor’s assets located in 
the Netherlands and the legal consequences attributed to the bank-
ruptcy pursuant to the bankruptcy law of such foreign country cannot 
be invoked in the Netherlands to the extent that it would result in any 
unpaid creditors no longer being able to take recourse on the assets of 
the debtor located in the Netherlands (either during or after the relevant 
foreign insolvency proceedings). This does, however, not imply that the 
powers of a foreign bankruptcy trustee are not being recognised in the 
Netherlands. In Dutch case-law it is determined that a foreign insol-
vency office holder is allowed to invoke its rights as available pursuant 
to the foreign domestic insolvency law, including over assets that are 
located in the Netherlands. The office holder is also allowed to sell these 
assets and consider the proceeds part of the assets of the foreign bank-
ruptcy estate. Notwithstanding that the foreign insolvency procedure’s 
seizure is regarded as having only territorial effects of the foreign insol-
vency, the effects are de facto recognised in the Netherlands, because 
the foreign insolvency office holder is able to exercise its power under 
the lex concursus.

Creditors are allowed to individually take recourse against the debt-
or’s assets situated in the Netherlands, notwithstanding the opening of 
insolvency proceedings against the debtor abroad. Foreign creditors 
are, in general, not treated differently from creditors that are incorpo-
rated or residing in the Netherlands.

The Netherlands has not adopted the UNCITRAL Model Law on 
Cross-Border Insolvency and this is not currently under consideration.

COMI

48 What test is used in your jurisdiction to determine the COMI 
(centre of main interests) of a debtor company or group 
of companies? Is there a test for, or any experience with, 
determining the COMI of a corporate group of companies in 
your jurisdiction?

The definition of COMI derives from European Union law. There is a 
general presumption that a debtor’s COMI is in the place of its regis-
tered office. This is slightly modified in the Regulation Recast which 
states that it is not possible to rely on the rebuttable presumption where 
a debtor has moved its COMI in the three months prior to insolvency 
proceedings. See further the chapter on the European Union.

In practice the Dutch courts have, among others, considered the 
following factors:
• the fact that the business activities of a Dutch general partnership 

had transferred to a foreign company which had been set up by the 
(general) partners did not result in the COMI of the Dutch general 
partnership no longer being located in the Netherlands;

• in respect of a company that for a considerable time no longer 
engaged in economic activities in the Netherlands, there was 
no longer any actual functioning COMI in the sense of the EU 
Insolvency Regulation and therefore only the statutory seat of the 
company was relevant in determining the COMI; the fact that liqui-
dation activities were taking place in another EU member state was 

in this case not relevant as these were no (economic) activities of 
the company;

• the fact that the company’s largest creditors were located in the 
Netherlands; that it was part of a Dutch fiscal unity; the court did not 
find relevant that the company had plans to move its statutory seat 
to another EU member state for tax reasons, as the test date is the 
date of the request for the opening of the insolvency proceedings;

• the fact that a company is also registered in another EU member 
state did not mean that the registration and statutory seat in the 
Netherlands had ended (and that therefore the COMI was no 
longer in the Netherlands);

• the fact that the most important activity of a company was the hold-
ing of shares in another company (in another EU member state), 
which was conducted from the Netherlands (the company paid tax 
in the Netherlands, with returns administered by a Dutch trust com-
pany and Dutch accountant, accounts were drawn up and deposited 
in the Netherlands and general shareholder meetings were held in 
the Netherlands on the basis of the articles of association);

• the fact that the tax returns were addressed by the Dutch tax 
authorities to an address in another EU member state and that 
the accounts were (also) prepared by an administration office in 
another EU member state did not result in COMI in another EU 
member state; and

• the fact that the company did not have a visiting address in the 
Netherlands and that monies were lent through the company (using 
foreign bank accounts) to avoid lending in another EU member state 
also did not lead to the COMI no longer being in the Netherlands.

In accordance with European Union law, Dutch courts determine the 
COMI for each individual company within a group of companies. This is 
apparent, for example, in a judgment in which the Dutch court decided 
that the COMI of three subsidiaries of a Dutch company in another EU 
member state was not relevant, as it looked at the debtor (the Dutch 
company) for the determination of a the COMI as a separate legal entity 
– even if the debtor has an interest in these activities of its subsidiar-
ies. However, in Dutch practice, occasionally one bankruptcy trustee 
may be appointed for various subsidiaries within a group that all have 
its COMI in the Netherlands to facilitate the group being restructured 
as a single unit.

Cross-border cooperation

49 Does your country’s system provide for recognition of 
foreign insolvency proceedings and for cooperation between 
domestic and foreign courts and domestic and foreign 
insolvency administrators in cross-border insolvencies 
and restructurings? Have courts in your country refused to 
recognise foreign proceedings or to cooperate with foreign 
courts and, if so, on what grounds?

In respect of the recognition of foreign insolvency proceedings, see 
question 45.
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The EU Insolvency Regulation provides an obligation for coopera-
tion and information exchange between insolvency office holders. See 
further the chapter on the European Union.

Cooperation between domestic and foreign courts or domestic 
and foreign insolvency administrators is not explicitly dealt with in the 
Dutch Bankruptcy Act. The Act does not prohibit and can provide a 
basis for coordination between procedures. Also in practice coordina-
tion or cooperation does occur and cross-border insolvency agreements 
(protocols) have been used.

An example of cooperation between different countries (including 
the Netherlands) in a cross-border insolvency is the insolvency of the 
Lehman Group. A cross-border insolvency protocol was agreed with the 
aim of cooperation between the trustees and liquidators of the different 
entities of the Lehman Group, in view of the common interest of the 
creditors. Furthermore, the aim of the protocol was to reduce the costs 
of settlement to a minimum and to share information. The bankruptcy 
trustee for Lehman Brothers Treasury Co BV signed up to the protocol 
as he considered this to be in the best interest of the Dutch entity’s cred-
itors (no court consent was required).

Cross-border insolvency protocols and joint court hearings

50 In cross-border cases, have the courts in your country entered 
into cross-border insolvency protocols or other arrangements 
to coordinate proceedings with courts in other countries? 
Have courts in your country communicated or held joint 
hearings with courts in other countries in cross-border cases? 
If so, with which other countries?

Dutch trustees in bankruptcy do enter into cross-border insolvency pro-
tocols. However, to date, there have been no cross-border insolvency 
protocols entered into between Dutch courts and foreign courts. Also, 
no joint hearings have been held to date, although the Dutch (lower) 
courts have recognised the voting outcome of Chapter 11 hearings in 
the United States for the purposes of voting on a reorganisation plan in 
a Dutch suspension of payment.
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Legislation

1 What legislation is applicable to insolvencies and 
reorganisations? What criteria are applied in your country to 
determine if a debtor is insolvent?

The Spanish insolvency regime is mainly governed by the Spanish 
Insolvency Act (Law 22/2003, dated 9 July 2003) but has been the 
subject of several amendments, the latest being in October 2015. The 
Insolvency Act establishes a single insolvency proceeding applicable to 
both individuals and corporates, providing for the possibility of a settle-
ment agreement between the debtor and its creditors and, if agreement 
is not reached, for the liquidation of the debtor’s assets towards the pay-
ment of creditors.

In addition to the Insolvency Act, the following pieces of legislation, 
among others, are relevant in the context of an insolvency:
• the Civil Procedure Act;
• the Securities Market Act;
• the Recovery and Resolution of Credit Institutions and Investment 

Services Firms Act;
• the Supervision and Solvency of Insurance and Re-insurance 

Companies Act; and
• the Companies Act.

Cross-border EU insolvencies are governed by Council Regulation 
(EC) No. 1346/2000 and Regulation (EU) 2015/848 of the European 
Parliament and of the Council on insolvency proceedings.

Under the Insolvency Act, the only criteria to determine if a debtor 
is insolvent is a cash-flow test, with a debtor being considered insolvent 
when it is unable to regularly meet its payment obligations when they 
fall due.

Courts

2 What courts are involved in the insolvency process? Are there 
restrictions on the matters that the courts may deal with?

Commercial courts have exclusive jurisdiction to hear insolvency pro-
ceedings. The relevant commercial court to which the insolvency is 
allocated will retain jurisdiction over most of the disputes that may arise 
during the insolvency proceedings, for as long as such disputes affect the 
debtor’s assets and rights. In addition, the relevant commercial court 
will not only hear insolvency claims against the debtor but also certain 
labour claims arising from the insolvency (eg, termination, amendment 
and suspension of labour contracts), transaction avoidance claims, 
claims for directors’ liability and attachment of the debtor’s assets.

Pursuant to the Insolvency Act, other court proceedings pending in 
the courts of first instance can be transferred to the commercial court 
at the time of the filing for insolvency if the dispute is considered to be 
relevant for the preparation of the assets’ or the creditors’ list.

Excluded entities and excluded assets

3 What entities are excluded from customary insolvency 
proceedings and what legislation applies to them? What assets 
are excluded from insolvency proceedings or are exempt from 
claims of creditors?

The only entities that are excluded from the Insolvency Act are public 
administrations and other public entities. In addition, there are some 

particular rules applicable to financial entities, insurance and reinsur-
ance companies (see question 1) establishing specific provisions affect-
ing certain types of transactions and these institutions.

Certain items (such as furniture, clothes, food, sacred objects or a 
certain amount of the salary, where the debtor is a natural person) are 
excluded from insolvency proceedings. Claims against assets that are 
encumbered with an in rem security in favour of the secured credi-
tor are limited. Finally, specific rules apply to financial collateral that 
complies with the Spanish regulation that implements the Financial 
Collateral Directive.

Public enterprises

4 What procedures are followed in the insolvency of a 
government-owned enterprise? What remedies do creditors of 
insolvent public enterprises have?

The determining criterion for entities to be considered immune from 
insolvency is that they must be deemed to have personalidad juridico-
pública (public legal personality). Therefore, as indicated in question 3 
above, public administrations and other public entities which have such 
public legal personality cannot be declared insolvent since they exist to 
serve public interests and their assets are considered unseizable.

However, government-owned entities that do not have the above-
mentioned public legal personality (eg, public corporate companies and 
the majority of foundations) may be declared insolvent irrespective of 
whether they are government-owned. For these entities, there is no spe-
cial regime or procedure to be followed within an insolvency scenario 
and therefore the general rules set out in the Insolvency Act apply.

Protection for large financial institutions

5 Has your country enacted legislation to deal with the financial 
difficulties of institutions that are considered ‘too big to fail’?

Yes. Law 9/2012 on restructuring and resolution of credit institutions 
was enacted to provide the Spanish supervisory authorities with certain 
tools, powers and procedures to tackle the risk of systemic failures and, 
more generally, reinforce their ability to deal with Spanish credit institu-
tions in financial distress.

Law 9/2012 has been partially derogated by Law 11/2015 on the 
Recovery and Resolution of Credit Institutions and Investment Services 
Firms, which entered into force on 20 June 2015 (save for certain pro-
visions that entered into force on 1 January 2016 and some others that 
will enter into force on 3 July 2017). Law 11/2015 implements Directive 
2014/59/EU of the European Parliament and the Council, and it is 
based on identical principles to Law 9/2012.

Law 11/2015 contemplates two possible procedures – early action 
and resolution – whose application mainly depends on the viability of 
the credit institution in financial difficulty and on whether it requires 
bailout funds to survive. These procedures constitute an alternative to 
normal insolvency proceedings under the Insolvency Act and ultimately 
intend to provide a means to restructure or wind down Spanish credit 
institutions that are failing or likely to fail and whose failure would cre-
ate concerns in terms of general public interest. In the absence of such 
general public interest, Spanish credit institutions may be allowed to fail 
in the ordinary way (ie, through normal insolvency proceedings).

The main changes introduced by Law 11/2015 are:
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• the reinforcement of the preventive phase of the resolution by 
requiring all credit institutions (and not only those that are not eco-
nomically viable) to have recovery and resolution plans;

• that the absorption of losses (bail in) will affect all types of creditors 
(and not only subordinated creditors);

• new regime of maximum protection of depositors; and
• the creation of a specific resolution fund funded by contributions 

from the private sector. Law 11/2015 has been further developed by 
Royal Decree 1012/2015.

Secured lending and credit (immoveables)

6 What principal types of security are taken on immoveable 
(real) property?

The main security over immoveable property is the mortgage, regulated 
in articles 1,874 to 1,880 of the Civil Code and in the Mortgage Act.

A mortgage is an in rem security whereby real estate assets that are 
subject to registration (and certain transferable rights attached thereto, 
such as usufruct rights and administrative concessions) are charged as 
security for the fulfilment of a monetary obligation.

Mortgages must be granted in a public deed before a notary pub-
lic and be registered with the appropriate Land Registry. No security 
enforceable against third parties is created until the registration of the 
mortgage has been completed.

Secured lending and credit (moveables)

7 What principal types of security are taken on moveable 
(personal) property?

The main security over moveable property is the pledge, which is regu-
lated by articles 1,863 to 1,873 of the Civil Code.

A pledge is an in rem security whereby possession over certain 
moveable assets is transferred to the pledgee (or to a third party that 
acts as depositary) as security for the fulfilment of the secured obliga-
tion. Therefore, the owner of the pledged asset, although losing posses-
sion, does not transfer title.

To be enforceable against third parties, pledges must generally be 
granted in a public document (either in an escritura or a póliza) and pos-
session over the pledged asset must be transferred either to the pledgee 
or to a depositary. Specific provisions apply to pledges over credit rights 
and other moveable properties.

Unsecured credit

8 What remedies are available to unsecured creditors? Are the 
processes difficult or time-consuming? Are pre-judgment 
attachments available? Do any special procedures apply to 
foreign creditors?

Creditors may file an application with the relevant court requesting the 
granting of interim measures for as long as these are deemed appropri-
ate to ensure that the final judgment, should it be in favour of the credi-
tor, can be effectively enforced.

Creditors have access to specific interim measures (eg, seizures, 
preventive registration of the claim in the relevant public registry, 
deposit of assets), as well as all the interim measures that are generally 
available by statute. Often interim measures are requested by creditors 
in insolvency situations where there is a concern that the debtor is con-
cealing its assets.

Interim measures can be applied for prior to, together with or after 
the filing of the claims and can be granted with or without previously 
hearing the defendant by providing evidence that the general require-
ments are met, these being:
• the applicant’s claim appears to have some merit;
• a fear that the delay of proceedings may lead the defendant to con-

ceal or sell its assets; and
• the provision of a cross-undertaking in damages to cover the poten-

tial damages that the interim measures may cause.

In general terms, foreign creditors are subject to the same regulations 
and have the same rights as Spanish creditors.

Voluntary liquidations

9 What are the requirements for a debtor commencing a 
voluntary liquidation case and what are the effects?

The Spanish Companies Act provides for a voluntary liquidation of the 
company. This process is different to an insolvency process.

A voluntary liquidation is commenced when the company is sol-
vent but a winding-up cause occurs. Winding-up causes can be set out 
in the company’s articles of association or be triggered under Spanish 
corporate legislation. For example, a winding up-cause is estab-
lished where the company’s losses have reduced its equity to below  
50 per cent of its share capital (unless the share capital is restored).

If a winding-up cause occurs, directors must call a general share-
holders meeting to request that a winding-up resolution is passed. 
Where the directors fail to call the general shareholders’ meeting or the 
shareholders fail to pass a resolution to wind up the company (and the 
winding-up cause is not cured) any interested party can and the direc-
tors of the company must, apply to the commercial court to initiate 
winding-up proceedings.

The effects of the voluntary liquidation resolution will depend on 
the type of company concerned. Most Spanish companies are either 
corporations or limited liability companies. The effects of voluntary 
liquidation on these two entities are broadly the same: the company’s 
directors will no longer have authority to manage the company and 
one or more liquidators will be appointed at the general shareholders’ 
meeting. The liquidators will be charged with, inter alia:
• collecting the company’s debts and realising the company’s assets;
• paying the company’s creditors;
• concluding any outstanding commercial transactions; and
• entering any new transactions that may be necessary for the com-

pany’s liquidation.

The liquidator must also prepare the liquidation balance sheet, which 
may be challenged by the company’s shareholders. At the end of the 
period for challenging the balance sheet, if no challenges have been 
made or if a challenge has been made and a final judgment has been 
issued, the company’s remaining assets (after payment of all creditors) 
will be distributed to the shareholders.

See question 13 in relation to directors’ duties to file for insolvency.

Involuntary liquidations

10 What are the requirements for creditors placing a debtor into 
involuntary liquidation and what are the effects?

Creditors can apply to the court to place a debtor into an insolvency 
process. For creditors to apply for insolvency they will need to either:
• satisfy the court with evidence showing that they have unsuccess-

fully attempted execution proceedings against the debtor’s assets 
(and have found it impossible to attach any assets from which to 
obtain payment); or

• provide evidence that:
• the debtor has generally ceased making payments;
• the debtor’s assets have been seized;
• the debtor is selling its assets very fast or in a harmful way; or
• there is a breach of certain payment obligations (ie, taxes, 

social security wages or salaries) for at least three months.

If a creditor files an application for the debtor’s insolvency with the 
court, the debtor can either agree to the creditor’s request or reject 
the creditor’s request within five working days. If the debtor rejects 
the request it is required to deposit the amount of the debt owed to the 
creditor applying for insolvency (if it is due and payable) with the court. 
If the debtor refuses to deposit the amount with the court, the judge 
would hear representations from the parties on whether the insolvency 
declaration is appropriate. The parties will then be called to a hear-
ing after which the court will render a decision on whether to declare 
the insolvency.

The effects of the creditor initiating insolvency proceedings are 
broadly the same as in the case where the directors file for insolvency, 
as set out in question 13.

A certain percentage (50 per cent) of the debt owed to the creditor 
applying for insolvency will hold a general privilege (provided that such 
debt does not qualify as subordinated), which may be an incentive for 
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unsecured creditors to file for insolvency (see question 33 on the rank-
ing of debts).

Voluntary reorganisations

11 What are the requirements for a debtor commencing a formal 
financial reorganisation and what are the effects?

Voluntary reorganisations can take place through ‘refinancing agree-
ments’. These can be either: individual refinancing agreements; 
collective refinancing agreements or court-sanctioned collective refi-
nancing agreements.

An individual refinancing agreement is a notarised agreement that 
satisfies the following conditions:
• it improves the ratio of assets over liabilities;
• it ensures that the current assets are no less than the cur-

rent liabilities;
• the value of the security interests (calculated in accordance with 

Insolvency Act provisions) is not of a greater proportion of the 
outstanding debt owed to creditor than of the debt prior to the 
refinancing; and does not exceed 90 per cent of the value of the 
outstanding debt owed to such creditors;

• it does not increase the interest rate applicable to the debt by more 
than one-third of the interest rate applicable to the debt prior to the 
refinancing; and

• it expressly states the reasons that justify, from an economic point 
of view, the terms of the refinancing, making specific reference to 
each of the above conditions.

A collective refinancing agreement is a notarised agreement which sat-
isfies the following conditions:
• it has the support of creditors whose claims represent at least three 

fifths of all the debtor’s indebtedness; and
• it extends maturity dates, grants new credit or replaces financial 

obligations or a combination of these, in each case, in accordance 
with a viability plan that allows business activity to continue in the 
short and medium term.

In the case of syndicated loans, all syndicated lenders shall be deemed 
to have supported the collective refinancing agreement if such refi-
nancing agreement is approved by lenders representing at least  
75 per cent of the financial indebtedness under the syndicated loan, 
save where the parties to the syndicated loan have agreed to a lower 
threshold, in which case the lower threshold shall apply.

A court-sanctioned collective refinancing agreement is an agree-
ment that satisfies the following conditions:
• it meets the criteria set out above for a collective refinanc-

ing agreement;
• it has the support of creditors whose claims represent at least  

51 per cent of the debtor’s financial indebtedness; and
• it has received the sanction of the court as to compliance with 

requirements set out above (such sanction is called ‘homologation’).

To determine whether the 51 per cent threshold has been satisfied, the 
following rules apply:
• financial indebtedness held by creditors considered to be related 

parties is not taken into account, although these creditors may nev-
ertheless be bound by the judicially sanctioned agreement;

• all holders of any financial debt (excluding commercial transac-
tion creditors, creditors for labour credits and creditors for public 
law liabilities) are considered creditors of financial indebtedness, 
regardless of whether they are subject to financial supervision; and

• in the case of a syndicated loan, all of the lenders shall be taken to 
have supported the judicially sanctioned agreement if such agree-
ment is approved by lenders representing at least 75 per cent of the 
financial indebtedness under such syndicated loan, save where the 
parties to the loan have agreed to a lower threshold, in which case 
the latter shall apply.

A court-sanctioned refinancing agreement is the only type of refinanc-
ing agreement that can bind dissenting (including absentee) unse-
cured and secured creditors of financial indebtedness in relation to the 
debtor provided that the required majorities set out in the Insolvency 
Act approve it.

A judicially sanctioned agreement may only be challenged by a dis-
senting creditor if the relevant required majority has not been obtained 
or if the refinancing agreement imposes a ‘disproportionate sacrifice’ 
on the creditor. There is no legislative guidance on what constitutes 
‘disproportionate sacrifice’. Any such challenge must be brought within 
15 days of the publication of the judicial sanction.

Involuntary reorganisations

12 What are the requirements for creditors commencing an 
involuntary reorganisation and what are the effects?

Creditors cannot commence an involuntary reorganisation. Creditors 
can, however, initiate insolvency proceedings (see question 10 for the 
requirements and effects).

Mandatory commencement of insolvency proceedings

13 Are companies required to commence insolvency proceedings 
in particular circumstances? If proceedings  
are not commenced, what liabilities can result? What are  
the consequences if a company carries on business  
while insolvent?

The directors must initiate insolvency proceedings within the two 
months following the date on which they knew or should have known 
that the company was insolvent. A debtor is considered to be insolvent 
when it is not able to meet regularly its payment obligations as they fall 
due (see question 1). Breach of this obligation may result in the insol-
vency being classified as a ‘guilty insolvency’ in the qualification phase 
of the insolvency proceedings (see below).

The two-month period can be extended by up to an additional four 
months by means of an article 5-bis filling.

In order for the debtor to apply for insolvency, it must provide evi-
dence to the court of the amount of its debts and its present or immedi-
ate insolvency situation. The following documents must be attached to 
the application:
• a special power of attorney granting the court representative the 

authority to request the insolvency;
• a report including economic and legal details of the three preced-

ing years, the premises, offices and all assets owned by the debtor, 
the factors causing the debtor’s current situation, a complete valua-
tion of the debtor’s assets, liabilities, etc, proposals for its economic 
viability, the identification of the shareholders, directors or liquida-
tors, auditor, the companies that form part of the same group (if 
any) and whether the company is listed;

• an inventory of assets and rights expressing the nature of the asset, 
place of location, registry identification data, acquisition value, 
estimates of current value, attachments, seizures and charges;

• a list of creditors, including identity, amount, maturity, personal or 
in rem securities granted and any current judicial proceedings;

• the annual accounts, managing reports and auditors’ reports of the 
past three years;

• the details of any significant changes in the debtor’s assets that 
have taken place post-closing of the annual accounts and of any 
other operation not in the ordinary course of business (because of 
its nature, object and amount);

• a list of the employees and, as the case may be, identification of the 
workers’ representatives;

• a report of the operations carried out between members of the 
debtor group in the past three years; and

• an anticipated settlement proposal (if any).

The relevant court will issue the insolvency order provided that the 
above requirements are met ordering the registration of the insolvency 
order in the relevant commercial and land registries. The order declar-
ing the opening of the insolvency proceeding shall be published on the 
Public Insolvency Register and in the Spanish Official Gazette.

The main consequences of the debtor initiating insolvency pro-
ceedings are as follows:
• The court will issue an insolvency order declaring whether the 

requirements for opening insolvency proceedings have been met 
and will appoint an insolvency receiver who will provisionally be in 
charge of managing the debtor’s assets and activities. It is possible 
that the directors will continue to manage the business but under 
the supervision of the insolvency receiver. Whether directors are 
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entirely released from their duties or continue in office under the 
supervision of the insolvency receiver will be at the court’s discre-
tion in view of the particular circumstances of the case. In some 
cases, the court may appoint a second insolvency receiver.

• The debtor must not enter into any new transactions, unless 
approved by either the insolvency receiver (where the directors 
have been released from their duties) or the directors with the 
authorisation of the insolvency receiver (in the event of supervi-
sion of the directors). In each of these cases, the court will have to 
analyse the relevant transaction and authorise it. Several transac-
tions are carved out from this prohibition including disposals that 
the insolvency receiver considers indispensable to secure the via-
bility of the company, disposals of assets that are not necessary for 
the continuity of the company’s activity and disposals of business 
units, in each case, subject to certain conditions.

• Accrual of interest is suspended as of the date of the declaration of 
the insolvency except for those credits secured with rights in rem 
up to the maximum covered by the security.

• Contracts are maintained: insolvency is not a valid cause for termi-
nation of a contract. For agreements where reciprocal obligations 
were pending at the time of the insolvency declaration, the insol-
vency receiver can request their termination if such termination is 
beneficial for the insolvency estate (see further question 21).

• Apart from certain exceptions mentioned below (see question 15), 
attachment proceedings against the debtor’s assets can neither be 
initiated nor continued.

There are two phases in an insolvency process; the first phase is aimed 
at determining the debtor’s assets and liabilities and the second phase 
may lead to either an arrangement between the debtor and its creditors 
or a liquidation of the debtor’s assets to satisfy creditors. In addition, 
there is a ‘qualification phase’. This is aimed at investigating the poten-
tial liability of directors, accomplices and shareholders. The qualifica-
tion phase is opened automatically when:
• a settlement inclusive of a delay in the maturity of debts of more 

than three years or a waiver to more than one third of the amount of 
the debts is approved;

• a previous settlement agreement is breached; or
• the liquidation phase is opened.

The insolvency proceedings shall be classified as involuntary or guilty. 
The consequences of the guilty classification may include:
• disqualification of the directors from managing third-party assets 

or representing or managing any person or company for a period 
from two to 15 years;

• removal of the directors’ rights as creditors of the debtor;
• return of the directors’ rights or assets that were unduly obtained 

from the debtor;
• payment of indemnities for any loss or damage caused; and
• (in certain circumstances) the directors are held liable for the pay-

ment of any deficit to the creditor.

Doing business in reorganisations

14 Under what conditions can the debtor carry on business 
during a reorganisation? What conditions apply to the use 
or sale of the assets of the business? Is any special treatment 
given to creditors who supply goods or services after the 
filing? What are the roles of the creditors and the court in 
supervising the debtor’s business activities? What powers can 
directors and officers exercise after insolvency proceedings 
are commenced by, or against, their corporation?

Depending on the particular circumstances of the case, the court may, 
in its insolvency order, state that the debtor’s directors are released 
from their duties or order that the directors continue in office under the 
supervision of the insolvency receiver. There is a preference for releas-
ing the directors if the insolvency filing is made by a creditor.

The mere declaration of insolvency does not trigger suspension of 
the commercial activities of the debtor. Moreover, the Insolvency Act 
envisages that the insolvency receiver may provide directors with a 
general authorisation to enter into certain operations, notwithstanding 
their obligation to report all the operations entered into by the debtor to 
the insolvency receiver. The debtor or the insolvency receiver (where 
the debtor’s directors are released from their duties) are able to sell 

assets if, among others, this is within the debtor’s ordinary commercial 
activities; or otherwise, provided that the court has authorised such 
sales subject to certain exceptions (see question 13).

The winding up of the business can only be agreed by the 
court at the request of the receiver and having previously heard the 
employee representatives.

Claims in relation to goods supplied or services rendered to the 
debtor will be considered as debts of the insolvency estate and will have 
full preference in payment over any other claim, other than specially 
privileged claim) (see question 33).

Stays of proceedings and moratoria

15 What prohibitions against the continuation of legal 
proceedings or the enforcement of claims by creditors apply in 
liquidations and reorganisations? In what circumstances may 
creditors obtain relief from such prohibitions?

Any declarative proceeding (ie, seeking an order declaring a certain 
right, requiring the debtor to pay a certain amount or ordering the 
debtor to do something or to refrain from doing something) pending 
at the time of the insolvency declaration will continue except for those 
proceedings regarding damages caused by the debtor’s directors, liqui-
dators or auditors, which will be accumulated ex officio as long as these 
are at first instance and the hearing has not been held. New declarative 
proceedings can be initiated but must be filed with the insolvency court.

Any unsecured claim for the attachment of assets ongoing at the 
time of the insolvency declaration can continue in certain circum-
stances, provided that the assets attached are not required to continue 
running the business. No new unsecured claims for the attachment of 
assets can be initiated during the insolvency proceedings.

Security over the assets that are necessary for the continuity of the 
debtor’s business cannot be enforced until a settlement agreement 
that does not affect the security or secured claim is approved, or a year 
elapses since the insolvency declaration without the liquidation phase 
being opened. The enforcement of security interests over the shares of 
ring-fenced and self-standing special purpose vehicles is not suspended 
provided certain requirements are met.

In addition, the moratorium does not apply to secured claims over 
assets that are not related to the business or to certain ‘financial col-
lateral’. The determination as to whether the assets encumbered are 
related to the business of the insolvent company will be made by the 
commercial court in charge of the insolvency proceeding.

Further, during the additional period to file for insolvency follow-
ing the filing under article 5-bis (see question 13) any existing enforce-
ment actions over assets and rights necessary for the continuity of 
the business will be suspended and the creditors will be prevented 
from commencing any enforcement action against these assets and 
rights. During this period, no enforcement will be possible by financial 
creditors over any of the assets if financial creditors holding at least  
51 per cent of the indebtedness owed to such creditors have expressed 
their support for the commencement of refinancing negotiations and 
have agreed not to initiate (or continue with) enforcement proceedings. 
Enforcement by secured creditors will be permitted but will be sus-
pended as from the article 5-bis filing.

Post-filing credit

16 May a debtor in a liquidation or reorganisation obtain secured 
or unsecured loans or credit? What priority is given to such 
loans or credit?

The Insolvency Act does not expressly regulate the debtor’s right to 
obtain secured or unsecured loans but provides that during the insol-
vency proceedings it is possible to resume loan agreements that have 
been accelerated in the three months prior to the insolvency declara-
tions (ie, acceleration will be of no effect and the parties’ obligations 
under the contract will be restored).

The creditor’s claims will be deemed to be debts of the insolvency 
estate and will have full preference in payment over any other insol-
vency debt other than specially privileged claims (see question 33).

If new money is granted by a party that is not related to the debtor 
within the context of a refinancing agreement or a court-sanctioned 
agreement, 50 per cent of the principal amount would be treated as 
claims against the estate (in broad terms, ranking alongside the insol-
vency receiver’s fees and ordinary course of business-related costs of 
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the debtor necessary to maintain the business activity during the insol-
vency proceedings). The remaining 50 per cent of the principal amount 
of the new money would be treated as generally privileged. Separately 
all new money granted (including by a party related to the debtor) 
pursuant to any refinancing agreement entered into on or before  
2 October 2016 shall, for a period of two years from the granting of such 
new money, be treated as preferred claim. New money provided by 
means of a capital increase is excluded.

Set-off and netting

17 To what extent are creditors able to exercise rights of set-off 
or netting in a liquidation or in a reorganisation? Can creditors 
be deprived of the right of set-off either temporarily or 
permanently?

In general, set-off is not permitted in an insolvency proceeding 
unless the requirements for set-off have been met prior to the insol-
vency declaration.

As an exception to the general regime, set-off provisions that com-
ply with the requirements set out in Royal Decree-Law 5/2005 (which 
implements EU Directive 2002/47 on financial collateral) will be 
enforceable in an insolvency scenario.

Set-off is allowed if the claim is not governed by Spanish law and 
where the applicable law allows such set-off in insolvency proceedings, 
subject to certain limitations.

Sale of assets

18 In reorganisations and liquidations, what provisions apply 
to the sale of specific assets out of the ordinary course of 
business and to the sale of the entire business of the debtor? 
Does the purchaser acquire the assets ‘free and clear’ of 
claims or do some liabilities pass with the assets? In practice, 
does your system allow for ‘stalking horse’ bids in sale 
procedures and does your system permit credit bidding  
in sales?

During insolvency proceedings both specific assets and business units 
may be sold subject to the regime summarised below:

During the common phase, the sale of assets can only be completed 
with the prior authorisation of the insolvency judge, except where the 
insolvency administrator determines that such sale is required to sus-
tain the continuation of the insolvent company and the sale is subse-
quently communicated to the judge.

Depending on the phase of the insolvency proceedings, the deci-
sion as to whether the sale of a specific asset or business unit needs to be 
disposed of lies with the insolvency administrator (subject, as the case 
may be, to the approval of the judge as discussed above) or the liquida-
tor, in cases where the liquidation phase has been opened and subject 
to the terms of the relevant liquidation plan, which has to be approved 
by the judge.

Generally, and except in circumstances where the urgency of the 
sale advises otherwise, the insolvency receiver or liquidator will try to 
maximise the proceeds of any such sale by establishing auction pro-
cesses, where credit bids are allowed. In these auctions not only the bid 
price but also criteria such as the continuation of the business, the pres-
ervation of employment and the solvency of the bidder will be taken 
into consideration.

The sale of business units may take place during the first or the sec-
ond phase of the insolvency proceedings, subject to the following rules:
• The sale of a business unit shall imply the transfer (without requir-

ing the consent of the counterparty) of the rights and obligations 
arising from any agreements that are attached to the continu-
ity of the relevant professional or business activity (unless their 
termination has been requested in the framework of the insol-
vency proceedings).

• The sale of a business unit shall also imply the transfer of any admin-
istrative licences or authorisations that are attached to the continu-
ity of the relevant professional or business activity, to the extent the 
purchaser carries on the relevant activity in the same premises.

• The sale of a business unit shall not imply that the purchaser 
assumes any debt of the insolvent company that remains outstand-
ing at the time of the sale, subject to certain exceptions and unless 
the purchaser is a related party to the insolvent company.

In the case of liquidation, the following rules apply in respect of secured 
assets pertaining to a business unit, depending on whether they are 
transferred free of charges or still subject to the relevant security:
• transfer subject to security: no consent of the relevant secured 

creditor shall be required; and
• transfer free of charges:

• creditors shall receive a portion of the purchase price equal 
to the proportion that the value of the relevant secured asset 
represents in respect of the total value of the relevant business 
unit; and

• if the purchase price to be received is lower than the value of 
the relevant secured asset, the sale shall require the support of 
75 per cent of the secured creditors pertaining to the same class 
which are affected by the sale.

In addition, where offers do not differ by more than 15 per cent, the 
judge may award the business unit to the lower offer if it secures to a 
greater extent the continuity of the relevant business and employment, 
and also a better satisfaction of the claims of the creditors.

Intellectual property assets in insolvencies

19 May an IP licensor or owner terminate the debtor’s right to 
use it when an insolvency case is opened? To what extent may 
an insolvency administrator continue to use IP rights granted 
under an agreement with the debtor? May an insolvency 
representative terminate a debtor’s agreement with a licensor 
or owner and continue to use the IP for the benefit of  
the estate?

The Insolvency Act does not contain any particular rule with respect to 
IP assets or contracts over IP assets. By application of the general rules 
on contracts:
• the mere existence of the insolvency proceedings does not itself 

allow for termination of a contract;
• contracts may continue in force during the insolvency proceedings 

but any obligation arising from such contracts for the debtor will be 
classified as a debt of the insolvency estate and will have full pref-
erence in payment over any other insolvency claims (other than 
specially privileged claims);

• contracts can be terminated in the event of insolvency when one of 
the parties breaches its contractual obligations; and

• contracts can be terminated by the insolvency receiver if he deter-
mines that the termination is beneficial for the debtor.

However, in all cases permitting a termination this must be approved 
by the court.

Personal data in insolvencies

20 Where personal information or customer data collected by an 
insolvent company is valuable to its reorganisation, are there 
any restrictions in your country on the use of that information 
in the insolvency or its transfer to a purchaser?

The Insolvency Act does not contain any particular rule with respect to 
the use or transfer of personal information or customer data.

By application of the general regulation on personal or customer 
data (Data Protection Act) the transfer of personal data is only author-
ised with the consent of the data subject. Nevertheless, Spanish regula-
tions stipulate a series of exceptions to this rule. In particular, Royal 
Decree 1720/2007 establishes that no data transfer will be deemed to 
occur in the case of modification of the controller as a result of a merger, 
spin-off, global transfer of assets and liabilities, contribution or transfer 
of business or branch of business, or any corporate restructuring opera-
tion of a similar nature contemplated by commercial legislation.
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Rejection and disclaimer of contracts in reorganisations

21 Can a debtor undergoing a reorganisation reject or disclaim 
an unfavourable contract? Are there contracts that may not 
be rejected? What procedure is followed to reject a contract 
and what is the effect of rejection on the other party? What 
happens if a debtor breaches the contract after the insolvency 
case is opened?

The insolvency receiver may ask the insolvency court to terminate 
agreements under which the debtor had pending obligations to be ful-
filled if he or she considers that such termination is beneficial for the 
insolvency proceedings. The basis on which such termination can be 
agreed is quite open and only requires convenience for the debtor. On 
termination, the non-insolvent party is entitled to claim damages aris-
ing as a consequence of such termination, such damages being con-
sidered as a debt of the insolvency estate and with full preference in 
payment over any other insolvency debt (except for specially privileged 
claims). For more information of the ranking of the debts of the insol-
vency estate please see question 33.

In addition, if the debtor breaches the agreement after the insol-
vency declaration, the counterparty is entitled to ask the insolvency 
court to terminate it, based on the breach. However, even if a cause 
for termination concurs, the court may decide not to terminate the 
agreement in the interests of the insolvency estate. In such a case, the 
debtor’s obligations that may arise will be considered as a debt of the 
insolvency estate.

The above is without prejudice to other clawback remedies, as 
described in question 39.

Arbitration processes in insolvency cases

22 How frequently is arbitration used in insolvency proceedings? 
Are there certain types of insolvency disputes that may not 
be arbitrated? Will the court allow arbitration proceedings 
to continue after an insolvency case is opened? Can disputes 
that arise in an insolvency case after the case is opened be 
arbitrated with the consent of the parties? Can the court direct 
the parties to such disputes to submit them to arbitration?

In general terms, arbitration clauses will continue to be effective, with 
the Insolvency Act not limiting the types of insolvency disputes that 
may be subject to arbitration. However, the insolvency court may sus-
pend the effect of arbitration clauses if the court considers these to dam-
age the insolvency proceedings.

Ongoing arbitration proceedings will, however, continue, but 
the insolvency receiver may stand in for the debtor in such arbitra-
tion proceedings.

In general terms, cases arising after insolvency has been declared 
will be arbitrated if an arbitration clause had been entered into between 
the parties. If one of the parties filed the relevant claim with the insol-
vency court instead of submitting it to arbitration, the other party could 
file a plea for motion of jurisdiction and the insolvency court would nor-
mally instruct the parties to submit the dispute to arbitration.

Successful reorganisations

23 What features are mandatory in a reorganisation plan? How 
are creditors classified for purposes of a plan and how is the 
plan approved? Can a reorganisation plan release non-debtor 
parties from liability, and, if so, in what circumstances?

Settlement proposals may be filed by the debtor or by the creditors, and 
may consist of:
• a delay in the maturity of debts up to five years or a waiver for to 

up to half the company’s debts (these limits may be exceeded if the 
settlement agreement is supported by the 65 per cent of the ordi-
nary claims);

• alternative proposals to all or some classes of creditors except for 
public creditors (see question 33 for a description of the classifica-
tion of creditors), such as the conversion of the debt into equity; or

• proposals for the sale of certain assets or business units, but not the 
winding up of the company (see question 18).

The debtor can make an advanced settlement proposal aiming for a 
kind of ‘pre-packaged’ reorganisation, which can be filed from the date 
when the debtor files for insolvency until the term for the creditors to 

communicate their claims has expired. Such advance settlement must 
be agreed by creditors holding at least one-fifth of the total debts before 
it can be filed.

Settlement proposals must include a plan for the payment of the 
debts and, if they foresee the continuation of the business, a business 
viability plan. The Insolvency Act prohibits any proposals for settlement 
that consist in the amendment of the priority of the creditors and limits 
the assignment of assets to the creditors to cases where those assets are 
not necessary for the debtor’s business and whose fair value (calculated 
according to the Insolvency Act) is equal or less that the value of the 
credit extinguished. The Insolvency Act does not regulate whether the 
settlement proposal can include a release of third-party liability.

Settlements must be approved by a majority of creditors. Pursuant 
to an amendment made by Law 9/2015, the majorities required for the 
approval of settlement agreements and their extension to dissenting 
and abstaining creditors are as follows:

 To bind non-
privileged creditors

To bind privileged 
creditors

Full payment of ordinary 
claims within a term of up to 
three years

Votes in favour 
exceeding votes 
against

Immediate payment of any 
due and payable ordinary 
claims with a discharge 
lower than 20 per cent

Discharge up to 50 per cent 50 per cent of 
ordinary claims

60 per cent of claims 
within the same class* Moratorium up to five years

Conversion into profit 
participating loan (PPL) 
for a term of up to five 
years (except for public or 
employee claims)

Discharge above 50 per cent 65 per cent of 
ordinary claims

75 per cent of claims 
within the same classMoratorium up to 10 years

Conversion into PPL for a 
term of up to 10 years (except 
for public or employee 
claims)

* Law 9/2015 introduces the concept of class for privileged creditors, which are 
now divided into four classes: employee creditors, public creditors, financial 
creditors and other creditors

The following rules apply to the calculation of majorities:
• in the case of syndicated debt, all syndicated creditors are deemed 

to have voted in favour if creditors representing at least 75 per cent 
do so (unless the relevant syndication arrangements contemplate a 
lower majority, in which case the lower majority applies);

• in the case of creditors with a special privilege (ie, secured credi-
tors), majorities shall be calculated in light of the proportion that 
the aggregate value of the security held by all the secured creditors 
supporting the settlement proposal represents compared to the 
total value of the security granted in favour of creditors pertaining 
to the same class; and

• in the case of creditors with a general privilege, majorities shall be 
calculated in light of the proportion that the privileged claims sup-
porting the settlement proposal represents compared to the total 
amount of the privileged claims of the creditors pertaining to the 
same class.

Law 9/2015 included several rules for the calculation of the value of 
secured assets (which are similar to those introduced by Law 17/2014 
for refinancing agreements). The portion of secured claims exceed-
ing the value of the underlying secured assets does not qualify as spe-
cially privileged.

Upon approval of a settlement the court grants creditors who have 
not attended the meeting or who have voted against the settlement 
proposal the opportunity to oppose it.. The settlement approved by the 
relevant majority of creditors and accepted by the court will be bind-
ing on the creditors that approved it, on any ordinary and subordinated 
creditors and on privileged creditors when the majorities set out in the 
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table above are met (see question 33 for a description of the classifica-
tion of creditors).

With regard to the release of non-debtor parties, there is no express 
provision in the Insolvency Act, and, thus, the general regime applies. 
Therefore, if a creditor agrees to a settlement that foresees a release 
of a certain amount of debt, such release could also extend, in cer-
tain circumstances, to the potential liability of third parties (eg, per-
sonal guarantees).

Expedited reorganisations

24 Do procedures exist for expedited reorganisations?
Procedures do not exist for expedited reorganisations. Nevertheless, 
the amendment to the Insolvency Act made pursuant to Law 38/2011 
provides for summary insolvency proceedings where procedural terms 
are reduced to 50 per cent.

Unsuccessful reorganisations

25 How is a proposed reorganisation defeated and what is the 
effect of a reorganisation plan not being approved? What if the 
debtor fails to perform a plan?

Failure to approve a settlement agreement (or the absence of a settle-
ment proposal) will trigger commencement of the liquidation phase. 
The purpose of the liquidation phase is to liquidate all the assets of the 
debtor according to a liquidation plan filed by the insolvency receiver. 
The debtor and the creditors can comment on the plan so proposed.

In addition, a debtor’s breach of the settlement agreement duly 
approved by the court also triggers commencement of the liquida-
tion phase upon a request being made by the creditors to the insol-
vency court.

Insolvency processes

26 During an insolvency case, what notices are given to creditors? 
What meetings are held? How are meetings called? What 
information regarding the administration of the estate, its 
assets and the claims against it is available to creditors or 
creditors’ committees? What are insolvency administrators’ 
reporting obligations? May creditors pursue the estate’s 
remedies against third parties?

The insolvency declaration is notified to the debtor’s creditors that 
join in the proceedings, is recorded with the relevant commercial reg-
istry and the land registries where the debtor’s assets are registered 
and is published in the Spanish official gazette. The court is entitled 
to order additional measures to give sufficient publicity to the insol-
vency declaration.

Additionally, the insolvency declaration and any other resolution 
that, according to the Insolvency Act, must be publicly available, is 
recorded in the Public Insolvency Registry.

The only meeting held is a creditors’ general meeting (if any), 
during which the settlement proposals, if any, can be discussed and 
agreed. The Insolvency Act does not regulate the formation of a credi-
tors’ committee.

During the insolvency proceedings, a creditor has, among others, 
the following rights:
• to communicate the amount of the debt and prove it throughout 

the proceedings;
• to request the termination of certain contracts based on breach of 

the contractual obligations;
• under certain legal requirements, to exercise some of the remedies 

attributed to the insolvency receivers (clawback claims);
• to file a settlement proposal;
• to participate in the creditors’ meeting and vote for or against a set-

tlement proposal; and
• to apply for liquidation in the event of breach of the settlement.

The creditors’ meeting is called by the court and served, through court 
proceedings, on all those creditors who have appeared at the insolvency 
proceedings. However, additional publicity can be agreed to by the 
court, for example, by an announcement in the Official Gazette.

The insolvency receiver has the obligation to prepare, among oth-
ers, a report on the causes of the insolvency, a list of creditors and a list 

of assets and rights. The insolvency receiver also has to prepare a report 
on the settlement proposal (if any).

As explained in question 23, the effects of settlement agreements 
may extend to non-privileged or privileged creditors or both to the 
extent that certain majorities are met. In turn, settlement agreements 
may not affect the relationship between the creditors and third par-
ties who are not part of the debtor group unless otherwise stated in 
the settlement agreement and provided that such creditors have voted 
in favour.

Enforcement of estate’s rights

27 If the insolvency administrator has no assets to pursue a 
claim, may the creditors pursue the estate’s remedies? If so, to 
whom do the fruits of the remedies belong?

If the insolvency receiver refuses to exercise a certain remedy, the 
creditors can exercise such remedy in the interests of the insolvency 
estate themselves. This means that, if such remedy succeeds, the conse-
quences of the litigation will be attributed to the debtor, but the creditor 
will have the right to obtain reimbursement of the costs that it incurred 
against the insolvency estate.

Creditor representation

28 What committees can be formed (or representative counsel 
appointed) and what powers or responsibilities do they 
have? How are they selected and appointed? May they retain 
advisers and how are their expenses funded?

The Insolvency Act does not foresee the possibility of forming a credi-
tors’ committee. Creditors are, of course, free to appoint their own 
counsel or advisers whose fees will be paid by such creditors.

Insolvency of corporate groups

29 In insolvency proceedings involving a corporate group, are the 
proceedings by the parent and its subsidiaries combined for 
administrative purposes? May the assets and liabilities of the 
companies be pooled for distribution purposes? May assets 
be transferred from an administration in your country to an 
administration in another country?

The Insolvency Act contains specific regulations related to groups filing 
for insolvency. In particular, the Insolvency Act allows groups of compa-
nies to apply together for insolvency proceedings.

The limited liability principle applicable to Spanish companies pre-
vents the assets and liabilities of companies within a group from being 
combined, although, in some specific cases, it would be possible to per-
form such consolidation for the purposes of the insolvency receiver’s 
report. This is without prejudice to the fact that intra-group credits are 
generally subordinated claims and the possibility of (among others) 
the insolvency receivers challenging those claims if they prejudice the 
insolvency estate.

Appeals

30 What are the rights of appeal from court orders made in an 
insolvency proceeding? Does an appellant have an automatic 
right of appeal or must it obtain permission to appeal? Is there 
a requirement to post security to proceed with an appeal and, 
if so, how is the amount determined?

The remedy of appeal is the action to take against a court’s decision 
accepting or rejecting an insolvency petition. This appeal does not have 
suspensive effect unless the court resolves otherwise. Other issues con-
tained in the court’s decision that are not in relation to the acceptance or 
rejection of the insolvency petition may be subject to appeal for reversal 
before the same court that passed the decision appealed.

Besides, there are other types of court order that can arise during 
the course of insolvency proceedings and that are not related to the 
acceptance or rejection of the insolvency petition. For non-final court 
decisions and orders, an appeal for reversal without suspensory effect 
can be lodged before the same court that passed the decision appealed. 
For judgments and final rulings, the remedy of appeal can be lodged 
before a second instance court.

There is no requirement for the appellant to obtain permission 
to appeal.
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However, the right of appeal against final court rulings is subject to 
the payment of certain fees.

If the court’s decision regarding an insolvency proceeding is 
appealed, a fixed amount of €800 must be paid. Further the appellant 
must pay 0.5 per cent of the amount of the proceeding in cases regarding 
claims up to €1 million, and for cases exceeding €1 million the appellant 
shall be charged 0.25 per cent of the claim amount, with a maximum 
limit of €10,000.

Claims

31 How is a creditor’s claim submitted and what are the time 
limits? How are claims disallowed and how does a creditor 
appeal? Are there provisions on the transfer of claims? Must 
transfers be disclosed and are there any restrictions on 
transferred claims? Can claims for contingent or unliquidated 
amounts be recognised? How are the amounts of such  
claims determined?

Creditors’ claims must be filed within one month after the publication 
of the insolvency declaration in the official gazette. If they are excluded 
from the creditors’ list, or their claims are not fully recognised, they 
have the opportunity to file a claim with the court to obtain recognition 
of their credit claim. An appeal is available in certain circumstances 
before the relevant provincial court.

Generally, creditors that have prior to the insolvency declaration 
acquired a debt that is due and payable cannot initiate insolvency pro-
ceedings until six months have elapsed following the acquisition.

Pursuant to recent amendments of the Insolvency Act, creditors 
acquiring claims against the insolvent debtor after its formal declara-
tion of insolvency shall now be entitled to vote at the creditors’ meet-
ings, unless they qualify as a related party to the insolvent debtor.

Finally, creditors who acquired a debt at a discount are allowed to 
file their claim for the full face value of the credit. Accrual of interest is 
suspended as of the date of the declaration of the insolvency except for 
those credits secured with rights in rem up to the maximum covered by 
the security.

Modifying creditors’ rights

32 May the court change the rank of a creditor’s claim? If so, what 
are the grounds for doing so and how frequently does this 
occur?

The Insolvency Act provides that certain claims are subordinated if, 
inter alia:
• the creditor fails to comply with the obligation arising from con-

tracts with reciprocal obligations pending at the time of the insol-
vency declaration, subject to certain conditions;

• the creditor is related to the debtor (ie, family members, directors 
and shadow directors, shareholders and companies belonging to 
the same group or to a shareholder holding at least 5 per cent (if the 
insolvent company has listed shares or debt) or at least 10 per cent 
(if not) of the share capital of the insolvent company); or

• the claims arise from a transaction that has been rescinded by the 
court where the court understands that the creditors acted in bad 
faith. For more information on the rescission regime please see 
question 39.

Priority claims

33 Apart from employee-related claims, what are the 
major privileged and priority claims in liquidations and 
reorganisations? Which have priority over secured creditors?

The insolvency debts are classified as follows (see also question 38):
• debts of the insolvency estate: these include, among others, 

debts originating within the insolvency proceedings (eg, judicial 
expenses, loan agreements that are ‘restored by the court), debts 
originating after the insolvency declaration (eg, debts arising from 
the continuation of the business) and salary claims for the 30 days 
immediately preceding the declaration of insolvency. Additionally 
Law 17/2014 provided that all new money granted pursuant to a 
collective, individual or judicially sanctioned refinancing agree-
ment entered into on or before 2 October 2016 shall, for a period 
of two years from the granting of such new money, be treated as 
a debt of the insolvency estate. Once that period has elapsed, only  

50 per cent of the new money granted will be classified as a debt of 
the insolvency estate and the other 50 per cent of the new money 
shall be classified as generally privileged debt; and

• insolvency debts: these debts are classified into:
• specially privileged debts (among others, debts secured with 

mortgage or pledges, rental payments arising from lease agree-
ments and instalments arising from hire-purchase agreements);

• generally privileged debts (among others, salaries and sever-
ance payments up to certain limits, certain taxes, credits arising 
from tort liability and 50 per cent of the debt of the creditor who 
applied for the insolvency);

• ordinary debts; and
• subordinated debts, including, among others, debts owed to 

parties related to the debtor (see question 32).

Debts of the insolvency estate will be paid out of the debtor’s assets 
(other than those assets attached to the specially privileged debts) with 
preference to any other debts. Secured debts are generally paid with the 
proceeds resulting from the enforcement of the security. If the secured 
creditor has not been entirely satisfied from the security enforcement 
proceeds, he will be considered an ordinary creditor for the remaining 
unpaid amount.

Employment-related liabilities in restructurings

34 What employee claims arise where employees are terminated 
during a restructuring or liquidation? What are the procedures 
for termination?

It is very common that, as a result of an insolvency proceeding, a com-
pany will start to make redundancies. Termination-related disputes 
would be dealt by the insolvency court rather than by the employ-
ment courts.

Depending on the number of employees affected by the termina-
tion, this will be dealt with through individual dismissal or through a 
collective redundancy. A termination is characterised as a collective 
redundancy if the redundancy applies to at least the number of employ-
ees within the following thresholds:
• 10 employees in a company with fewer than 100 employees;
• 10 per cent of the employees in a company with 100 to 

300 employees;
• 30 employees in a company with more than 300 employees; or
• the redundancy involves the termination of the employment con-

tracts of all the staff, because of the closing down of the company’s 
activities, provided that there are more than five employees.

Apart from termination procedures, employees may initiate claims in 
order to request payment of unpaid salaries.

Pension claims

35 What remedies exist for pension-related claims against 
employers in insolvency proceedings and what priorities 
attach to such claims?

Pension-related claims will be considered as ordinary claims given that 
they fall outside of what is considered salary under Spanish law. Any 
pension-related disputes will be dealt with by the insolvency court.

Environmental problems and liabilities

36 In insolvency proceedings where there are environmental 
problems, who is responsible for controlling the 
environmental problem and for remediating the damage 
caused? Are any of these liabilities imposed on the insolvency 
administrator, secured or unsecured creditors, the debtor’s 
officers and directors, or on third parties?

The Insolvency Act does not set out particular rules as regards liabil-
ity arising in connection with environmental problems. Therefore, the 
responsibility for controlling the environmental problem will lie with 
the company’s directors or its insolvency receiver, depending on who is 
in charge of managing the company. For more information on directors’ 
duties after the insolvency declaration please see question 14.
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Liabilities that survive insolvency proceedings

37 Do any liabilities of a debtor survive an insolvency or  
a reorganisation?

Privileged creditors will not be bound by the terms of a settlement 
agreement unless they have approved it (ie, the vote will have the effect 
of qualifying that creditor’s claim and privilege in the manner provided 
for in the settlement proposal) or unless the required majority of credi-
tors of the same class voted in favour of the settlement agreement, as 
set out in question 23. Therefore, the privileged creditors will be able 
to enforce their credits against the debtor in accordance with their own 
terms at the times provided for in the Insolvency Act.

The settlement agreement may also include proposals for the sale 
of certain assets or business units (but may not consist of a winding up 
of the company) where the purchaser is subrogated in full in the related 
debtor’s obligations. See question 18.

Additionally the court may decide, upon the receivers’ request, to 
sell an asset that is subject to security with the attached security. In this 
case, the purchaser is subrogated in full in the debtor’s obligation, which 
will cease to be a debt within the debtor’s insolvency proceeding.

Distributions

38 How and when are distributions made to creditors in 
liquidations and reorganisations?

The Insolvency Act provides the following rules on the payment of debts 
when the proceedings end with the liquidation of the debtor’s assets:
• debts of the insolvency estate will be paid upon their respective 

maturity dates out of the debtor’s assets (other than those assets 
attached to the specially privileged debts) with preference to any 
other debts;

• secured debts are generally paid out of the proceeds resulting 
from the enforcement of the security. If the secured creditor is not 
entirely satisfied from the security enforcement proceeds, he is con-
sidered as an ordinary creditor for the remaining unpaid amount;

• generally, privileged debts will be paid by segregating from the 
debtor’s estate those assets covering the aggregate amount of such 
credits. The Insolvency Act lists the generally privileged debts. 
Each category will have priority over those below it. Within the 
same category, payments are made on a pro rata basis;

• ordinary debts will generally be paid on a pro rata basis after the 
debts of the insolvency estate, the specially privileged debts and the 
generally privileged debts have been satisfied; and

• subordinated debts will be paid once the remaining debts have 
been satisfied in full. Again, the Insolvency Act lists the subordi-
nated debts. Each category will have priority over those below it. 
Within the same category, payments are made on a pro rata basis.

Transactions that may be annulled

39 What transactions can be annulled or set aside in liquidations 
and reorganisations and what are the grounds? What is the 
result of a transaction being annulled?

Rescission is a remedy that allows the insolvency receiver (or the credi-
tors, in the absence of action by the insolvency receiver) to rescind acts 
and contracts entered into by the debtor in the two years before the 
insolvency declaration based on the fact that these acts or contracts are 
harmful to the insolvency estate.

The decision of whether a certain act or contract is harmful to the 
insolvency estate is to be assessed by the insolvency court in view of the 
pleadings and evidence put forward by the claimant. Having said that:
• certain acts and contracts are presumed by law to be harmful to 

the insolvency estate, without any possibility for the parties to file 
evidence against this presumption. This is the case for gifts and pre-
payments of unmatured and unsecured debt;

• the Insolvency Act also presumes (although this presumption is 
rebuttable), that certain acts or contracts damage the insolvency 
estate. This is the case of the creation of security in favour of pre-
existing obligations disposals in favour of related parties (see ques-
tion 32), or prepayments of unmatured secured debt;

• in the remaining cases, the claimant will have to put forward the 
arguments and evidence that the alleged act or contracts damages 
the insolvency estate; and

• transactions made within the ordinary course of business cannot be 
rescinded on the basis of being harmful to the insolvency estate.

The above remedy is without prejudice to the possibility to rescind 
those acts and contracts that the debtor had entered into in the four pre-
vious years in fraud of creditors.

If the court declares a transaction rescinded, the parties’ recipro-
cal obligations must be restored, and the credit rights of the relevant 
creditor (if any) will be classified as a debt of the insolvency estate. This 
principle does not apply where the court understands that the counter-
party acted in bad faith, in which case its claim shall be classified as a 
subordinated debt.

Proceedings to annul transactions

40 Does your country use the concept of a ‘suspect period’ in 
determining whether to annul a transaction by an insolvent 
debtor? May voidable transactions be attacked by creditors 
or only by a liquidator or trustee? May they be attacked in a 
reorganisation or a suspension of payments or only in  
a liquidation?

Yes. In general, the suspect period is two years prior to the insolvency 
declaration and four years in the case of fraud (see question 39).

Directors and officers

41 Are corporate officers and directors liable for their 
corporation’s obligations? Are they liable for pre-bankruptcy 
actions by their companies? Can they be subject to sanctions 
for other reasons?

Directors and de facto directors (which, under Spanish law, include 
the concept of shadow directors), and general managers are liable to 
the company, the shareholders, the company’s creditors and in some 
instances third parties, for harm caused as a result of actions or omis-
sions that are contrary to the law or to the by-laws or that are in breach 
of the duties inherent to their position. Pursuant to the amendments 
introduced by Law 17/2014, creditors who have entered into the refi-
nancing agreement described in question 39 will not be considered de 
facto directors by reason only of the obligations assumed by the debtor 
as a consequence of the viability plan within the framework of the refi-
nancing agreement.

Spanish corporate law specifically provides for two types of actions 
for breach of a directors’ duty:
• a corporate action that aims to protect and recover the company’s 

assets damaged by the actions of the directors; and
• an individual action that aims to protect and recover the personal 

assets of the claimant to the extent damaged by the actions of 
the directors.

Additionally, directors can be held jointly and severally liable with the 
company for the company’s debts if the company ceases to comply with 
certain subscribed capital-to-equity ratios and such ratios are not re-
established, in which case the directors are under the legal duty to pro-
cure the liquidation of the company. In such circumstances, the liability 
of directors would be for the debts borne after the breach of the capital-
to-equity ratio.

Furthermore, the insolvency court may declare the director liable 
for any damage during the qualification phase of the insolvency (ie, the 
phase that aims to investigate the potential liability of third parties) if 
the insolvency is classified as ‘guilty’. An insolvency would be deemed 
‘guilty’ when, in the creation or worsening of the state of insolvency 
there was wilful misconduct or gross negligence by the company or, 
among others, its directors. The judicial decision may order:
• disqualification of the directors from managing third-party assets 

or representing or managing any person or company for between 
two and 15 years;

• removal of the directors’ rights as creditors of the debtor;
• return of the directors’ rights or assets that have been unduly 

obtained from the debtor;
• payment of indemnities for any loss or damage caused; and
• (in certain circumstances) that the directors are liable for the deficit 

to creditors.
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Finally, the Criminal Code includes a number of criminal offences 
that may apply to a director, for instance, when falsifying the annual 
accounts in such a way to cause financial damage to the company, to 
any of its shareholders or to a third party, with this offence being pun-
ished with imprisonment from one to three years and a fine from six to 
12 months.

Groups of companies

42 In which circumstances can a parent or affiliated corporation 
be responsible for the liabilities of subsidiaries or affiliates?

In the framework of an insolvency proceeding classified as ‘guilty’, the 
parent company would be liable if the parent had given instructions to 
the insolvent company that caused or exacerbated the insolvency. In 
such a case, the parent company’s directors could be deemed de facto 
directors (ie, persons who, without being formally appointed as direc-
tors, are acting as such) of the insolvent company who, as such, could 
ultimately be responsible for indemnifying third parties for any loss or 
damage caused by the insolvent company. Furthermore, if the insol-
vency proceeding ends with the liquidation of the company, the court 
may also rule that the de facto directors pay any outstanding amounts 
upon liquidation to the company’s creditors.

Separately, if a refinancing agreement is frustrated because the 
debtor rejects, without a reasonable cause, the terms of a debt-for-
equity swap transaction that complies with certain requirements, the 
shareholders (and directors) of the debtor may face personal liability in 
the event of any future insolvency.

The Insolvency Act only envisages that the insolvency of companies 
belonging to the same group are heard before the same judge, but the 
different proceedings are not unified or amalgamated. Therefore, each 
insolvency proceeding follows its own separate regime, with the rele-
vant insolvency estates remaining separate. The judge in charge of the 
proceedings shall seek good coordination of the different proceedings.

Insider claims

43 Are there any restrictions on claims by insiders or non-arm’s 
length creditors against their corporations in insolvency 
proceedings taken by those corporations?

Yes, ‘related party’ claims rank as subordinated, with the consequence 
that these debts will only be repaid once the remaining debts have been 
satisfied in full (for more information on the ranking of the credits, 
please see question 38).

If the insolvent debtor is a natural person the following will be con-
sidered a ‘related party’:
• the spouse of the insolvent debtor or a person who has been such 

during the two years prior to the insolvency declaration, or indi-
viduals who cohabit with a similar relation of affection or who have 
done so during the two years prior to the insolvency declaration;

• the ascendants, descendants and siblings of the insolvent debtor or 
of any of the aforementioned persons;

• the spouses of the ascendants, descendants and siblings of the 
insolvent debtor;

• legal entities controlled by the shareholder or his or her relatives 
and the de iure or de facto directors of such legal entities;

• legal entities forming part of the same group of companies as those 
mentioned above; and

• legal entities in respect of which the individuals or legal entities 
mentioned above qualify as de iure or de facto directors.

If the insolvent debtor is a company, the following will be considered a 
‘related party’:
• shareholders and if they are natural persons, the related parties set 

out above, who are, pursuant to the law, personal and shareholders 
of an unlimited company;

• the insolvent company’s directors and de facto directors, the insol-
vent company’s liquidators and the attorneys with general powers 
to run the insolvent company, as well as those who have acted as 
such during the two years prior to the insolvency declaration;

• shareholders that, when the relevant debt arose, directly or indi-
rectly owned at least 10 per cent of the shares of the insolvent com-
pany, except when the insolvent company is a listed company or a 
company with listed debt when this level is 5 per cent; and

• companies in the same group as the insolvent company and their 
common shareholders, provided that they meet the requirements 
set out in the immediately preceding point.

Creditors’ enforcement

44 Are there processes by which some or all of the assets of a 
business may be seized outside of court proceedings? How are 
these processes carried out?

Seizure of the debtor’s assets can only take place by obtaining a court 
order. Initiation of insolvency proceedings automatically triggers a 
moratorium on the seizure of the debtor’s assets (see question 15).

Corporate procedures

45 Are there corporate procedures for the liquidation or 
dissolution of a corporation? How do such processes contrast 
with bankruptcy proceedings?

All commercial entities may be liquidated for any of the follow-
ing reasons:
• expiry of the term fixed by the shareholders or partners in the 

by-laws;
• completion of the corporate purpose for which the commercial 

entity was set up; or
• loss of capital.

As previously mentioned, most Spanish companies are either corpora-
tions or limited liability companies. These companies may be liquidated 
in the following circumstances:
• if it is no longer possible to accomplish the purpose for which 

the company was incorporated or, as a result of the paralysis of 
the management bodies of the company its continued operation 
becomes impossible;

• the losses have reduced the equity to an amount below 50 per cent 
of its share capital, unless the share capital is restored to the neces-
sary amount;

• if the share capital is reduced to below the legal minimum amount;
• if there is a merger or split of the company; or
• for any other cause established in the by-laws.

Conclusion of case

46 How are liquidation and reorganisation cases formally 
concluded?

Insolvency proceedings are always concluded by an order issued by the 
relevant court in the following circumstances:
• an appeal against the insolvency order is successful;
• the debtor has fully complied with the court-approved settlement;
• all claims have been paid or creditors have been fully satisfied;
• if there is evidence that there are no available assets to pay the cred-

itors; and
• if all creditors waive the outstanding claim.

International cases

47 What recognition or relief is available concerning an 
insolvency proceeding in another country? How are foreign 
creditors dealt with in liquidations and reorganisations? 
Are foreign judgments or orders recognised and in what 
circumstances? Is your country a signatory to a treaty on 
international insolvency or on the recognition of foreign 
judgments? Has the UNCITRAL Model Law on Cross-Border 
Insolvency been adopted or is it under consideration in your 
country?

The EU Regulation on Insolvency Proceedings applies in Spain (see 
the chapter on the European Union). Regulation (EU) 2015/848 of the 
European Parliament and of the Council on insolvency proceedings 
(the Recast Regulation) will apply to insolvency proceedings from  
26 June 2017. This new regulation updates European Union rules on 
cross-border insolvency procedures with respect to the currently appli-
cable Regulation 1346/2000.

In addition, the recognition of non-EU insolvency proceedings is 
available in Spain through the exequatur proceedings contained in the 
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Civil Procedure Act, provided that the following requirements set out in 
the Insolvency Act are met:
• the foreign decision refers to collective proceedings grounded in 

the insolvency of a debtor by virtue of which all of its assets and 
activities are controlled or supervised by a tribunal or authority in 
relation to its liquidation or reorganisation;

• the foreign decision is final;
• the competence of the foreign court is based on the jurisdictional 

criteria provided by the Insolvency Act (ie, centre of main interests 
or domicile) or there is a reasonable connection equivalent to the 
aforementioned criteria;

• the decision has not been rendered in the absence of the debtor, or 
it has not been rendered after the summoning of the debtor in due 
form and with sufficient time for it to properly defend itself; and

• the decision is not against public policy.

Foreign insolvency proceedings will be recognised as main insolvency 
proceedings (if foreign insolvency proceedings are opened in a coun-
try where the debtor has its centre of main interests) or as a territorial 
foreign proceedings (if foreign proceedings are opened in a country 
where the debtor only has an establishment or assets devoted to a cer-
tain business activity). The UNCITRAL Model Law was taken into con-
sideration by the drafters of the international conflict rules contained 
in the Insolvency Act, however, Spain has not formally adopted the 
UNCITRAL Model Law.

COMI

48 What test is used in your jurisdiction to determine the COMI 
(centre of main interests) of a debtor company or group 
of companies? Is there a test for, or any experience with, 
determining the COMI of a corporate group of companies in 
your jurisdiction?

In case of a legal person the Insolvency Act establishes that the place of 
the registered office shall be presumed to be the COMI. To this effect, 
a change of registered office carried out in the six months prior to the 
insolvency declaration is ineffective. The Recast Regulation (Regulation 
(EU) 2015/848) applicable to insolvency proceedings from 26 June 2017 
establishes that the presumption that a debtor’s COMI is in the place of 
the registered office will not apply if the COMI has shifted in the preced-
ing three months. For more information on the COMI regulation under 
the EU Regulation and the Recast Regulation, see the chapter on the 
European Union.

Spanish courts have had the chance to examine the COMI of com-
panies on several occasions, in which they have mainly analysed the 
location in which the management decisions are taken. In general, fac-
tors that have been held to be relevant to determine a debtor’s COMI 
(in addition to the rebuttable registered office presumption) are: loca-
tion of internal accounting functions and treasury management, gov-
erning law of main contracts and location of business relations with 
clients, location of lenders and location of restructuring negotiations 
with creditors, location of human resources functions and employees 

as well as location of purchasing and contract pricing and strategic busi-
ness control, location of IT systems, domicile of directors, location of 
board meetings and general supervision. Spanish courts have in the past 
tended to focus on the location of the principal business operations and 
the location of assets.

As regards a corporate group of companies, in Spain there is no spe-
cific test to determine the COMI. Hence, in general, the parent com-
pany and each subsidiary of a corporate group is subject to an individual 
and entirely separate insolvency proceeding (but see question 29 on the 
insolvency of corporate groups). See the chapter on the European Union 
for new EU Regulation on group insolvencies.

Cross-border cooperation

49 Does your country’s system provide for recognition of 
foreign insolvency proceedings and for cooperation between 
domestic and foreign courts and domestic and foreign 
insolvency administrators in cross-border insolvencies 
and restructurings? Have courts in your country refused to 
recognise foreign proceedings or to cooperate with foreign 
courts and, if so, on what grounds?

Recognition in Spain of EU insolvency proceedings is available through 
EU Regulation 1346/2000 and the Recast Regulation (Regulation (EU) 
2015/848), with this recognition being automatic. For more information 
on recognition of foreign insolvency proceedings, please see the chap-
ter on the European Union.

In addition, the EU Regulation 1346/2000 on cross-border insol-
vency proceedings, the Recast Regulation and the Insolvency Act 
(which contains similar rules to those contained in the EU Regulation 
for non-EU insolvency proceedings) establish the duty of reciprocal 
cooperation for domestic and foreign administrators. Cooperation 
is basically focused on exchange of information, coordination of the 
administration of assets and the possibility of enacting concrete coop-
eration rules.

We are not aware of any case where Spanish courts have refused to 
recognise foreign proceedings or to cooperate with foreign courts.

Cross-border insolvency protocols and joint court hearings

50 In cross-border cases, have the courts in your country entered 
into cross-border insolvency protocols or other arrangements 
to coordinate proceedings with courts in other countries? 
Have courts in your country communicated or held joint 
hearings with courts in other countries in cross-border cases? 
If so, with which other countries?

The international rules contained in the Insolvency Act contain spe-
cific provisions on the coordination of parallel insolvency proceedings, 
including duties of cooperation on insolvency receivers (by exchange of 
information, coordination of administration and supervision and the 
possibility for the Spanish courts or authorities to render rules on the 
coordination of proceedings). We are not aware of any public protocols 
or agreements reached between courts or authorities.
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