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International investors have 
shifted their focus to Africa
Africa is now the world’s fastest-
growing region for foreign direct 
investment according to a 2015 
report from fDi Intelligence. Capital 
investment on the continent rose by 
65 per cent in 2014 at a time when 
global greenfield FDI grew by just 
1 per cent. Recent figures from the 
Corporate Council on Africa reveal 
that more than 180 multinationals – 
from Boeing to Procter & Gamble – 
have made, or are looking to make, 
investments in Africa. Private equity 
funds have joined the rush, with Helios 
Partners announcing in January 2015 
that it had raised the first Africa fund 
worth more than $1bn. 

A continent primed 
for growth
Investor interest is based on 
strong fundamentals. Joint analysis 
by the Organisation for Economic 
Co-operation and Development, 
the African Development Bank 
and the United Nations Development 
Programme estimated average 
economic growth among African 
countries of 5 per cent in 2016. 
The continent is rich in natural 
resources and needs $90bn a year for 
infrastructure development, according 
to figures from the World Bank. 

Expanding population 
drives demand 
Africa’s economic miracle is being 
driven in part by its population, 
which is growing faster than that 
of any other region. The UN forecasts 
that the world’s population will rise 
from 7.3 billion to 9.7 billion by 2050, 
with more than half the gains coming 
in Africa. This is creating a rapidly 
expanding middle class and generating 
huge demand for consumer goods. 
Multinationals are also keen to tap 
into Africa’s ready supply of labour.

In recent years the continent 
has become more politically stable 
and standards of economic governance 
have risen. But there are still significant 
risks for investors in relation to armed 
conflict, lack of transparency and 
bribery and corruption. 

How can investors 
minimise HR risks? 
Effective corporate governance is 
essential to minimising bribery and 
corruption risk, particularly given the 
financial and reputational consequences 
of breaching laws with extraterritorial 
reach, such as the US Foreign Corrupt 
Practices Act and the UK Bribery Act. 
Human rights is also becoming 
a reputational issue as pressure 
from NGOs and globalised trade 
unions grows. 

Understanding Africa’s 
local nuances
Many employers are committed to 
global HR and employment standards 
through the principles of the UN global 
compact, OECD guidelines and other 
initiatives. However, applying HR 
policies consistently across Africa’s 54 
jurisdictions is a significant challenge. 
African laws reflect its colonial history 
and blend Portuguese influences with 
English common law principles, 
elements of the French civil code and 
shariah law. African countries typically 
rank near the bottom of ‘ease of doing 
business’ indices and South Africa, 
Kenya and Nigeria have some of the 
most worker-friendly legislation in 
the world. Enforcement priorities vary 
between countries, and there are also 
regional arrangements to consider, 
including those of trading blocs such 
as the Common Market of Eastern 
and Southern Africa (COMESA) and 
the Southern African Development 
Community (SADC). Each country 
has its own distinct business culture 
and investment laws and there are also 
international ‘soft laws’ that apply. 
In some African countries, employers 
will need to pay greater attention to 
International Labour Organisation 
conventions than they would in 
many other parts of the world. 

The investors that succeed in Africa 
are those that understand its local 
nuances. On the following pages 
we highlight some of the principal 
employment issues to consider 
across the region. 

Freshfields Bruckhaus Deringer LLP

Executive summary

Brechje Nollen, Partner
Member of Freshfields’ Africa Group 
People and reward

‘For foreign investors encountering African labour and 
employment laws for the first time, a number of the 
features will be familiar. Many of the continent’s local 
laws have been developed by reference to European codes 
or common law principles. However each country has 
issues that are often complex and intertwined, and 
significant differences exist between jurisdictions.  
As a result, specialist advice and guidance is essential.’
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Freshfields handles a full range of HR issues across 
Africa, from due diligence processes to employee 
transfers. Our recent experience includes providing 
strategic advice on as well as co-ordinating the 
employment, pensions and benefits aspects of major 
cross-border transactions, alongside whistleblowing 
policies and employee investigations. 

We have also advised clients on the hiring and firing of senior executives 
across Africa, the localisation of HR policies and international benefits 
and share schemes, labour relation issues and trade union concerns.

When working in Africa, we benefit from the Freshfields StrongerTogether 
programme through which we collaborate with the best local counsel on every 
continent. Our StrongerTogether partners are very much part of the Freshfields 
team – we provide a seamless, co-ordinated service enabling our clients to achieve 
a consistent, strategic approach to HR issues. We combine our international 
experience with their local knowledge to help our clients realise their 
commercial ambitions.

In this context, we regularly work with Bowmans across the many African 
jurisdictions where they operate, with Bennani & Partners in Morocco, Algeria and 
Tunisia, and with Matouk Bassiouny in Egypt, who all contributed to this briefing. 
In particular, Freshfields and Bowmans have worked together over many years on 
substantial mandates for clients who are investing and growing their businesses 
across Africa. While we are independent firms, we operate from our clients’ 
perspective as ‘two firms, one team’. For example, we often pitch together and  
train together as one, we organise secondments and we regularly share specialist 
know-how and market insights. We also have excellent contacts in all other 
African countries. 

How can we help?

The role of development 
institutions… 
–

International institutions such as the 
IMF and World Bank are influencing 
Africa’s labour and employment 
landscape, demanding increased 
flexibility and market reforms in 
return for financial support.

…and global trade unions 
–

Global trade unions have joined local 
efforts to improve labour and human 
rights standards in Africa. Unions 
from French-speaking West African 
countries – including the International 
Union of Food Workers – have backed 
efforts to protect tourism workers. 
Union leaders from across Africa have 
also joined forces to call for improved 
pay and conditions for Barclays’ staff 
throughout the continent.

It’s a team of high-quality 
experts with great technical 
know-how. The firm is 
also very internationally 
networked, which is 
important for us in 
cross-border issues.
Chambers Europe 2017 
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Key issues to consider when 
acquiring a business in Africa

 } Due diligence 
It may be more difficult to access 
documents when carrying out due 
diligence on a target business than 
in other regions. You may also want 
to include questions on human 
rights and anti-bribery and 
corruption compliance. 

 } Employee transfer 
Automatic legal transfer 
of employees on the sale of a 
business – a common feature of 
employment law in Europe and 
other parts of the world – exists 
in some African countries too. 
However, the requirements for 
an automatic transfer in Africa 
can be quite different from those 
elsewhere: for example, you may 
be required to replicate the 
transferring employees’ existing 
terms of employment exactly in 
order for an automatic transfer 
to occur.

 } Consultation requirements  
Employee consultation 
requirements on transactions 
apply in some African countries, 
which may affect deal timetables. 
Even in countries where there is 
no requirement under statute to 
consult with transferring employees, 
collective bargaining agreements 
will often contain their own specific 
consultation requirements.

 } Redundancy 
Most countries in Africa recognise 
the concept of ‘redundancy’ as 
a reason for dismissal. The term 
‘redundancy’ in Africa broadly 
means the dismissal of an employee 
for business reasons, such as 
achieving efficiency savings by 
reducing the size of the workforce. 
Several African countries require 
companies to follow strict 
procedures on making multiple 
employees redundant, often 
including seeking prior approval 
from government officials.

 } Trade unions 
Trade unions have a long tradition 
of political engagement in Africa, 
since their involvement in anti-
colonial movements, and continue 
to play a key role in workplace 
relations across the continent.

 } Pensions liabilities  
Defined benefit pension schemes 
are relatively common in countries 
in sub-Saharan Africa, particularly 
in highly unionised industries. 
On certain transactions in Africa, 
you may therefore need to consider 
how to manage the target business’s 
pensions liabilities.

 } Share incentives  
Employee incentive arrangements – 
and in particular share option plans 
– are common in several African 
countries, particularly for senior 
employees. When acquiring an 
African business whose employees 
participate in share plans, you will 
need to decide how to deal with 
these entitlements.

 } Data protection 
Buyers have to take into account 
the increasing regulatory complexity 
of transferring employee data from 
the seller before a deal is done, and 
Africa is no exception. Some African 
countries already have a data 
protection regime that requires 
an individual’s consent before his/
her data can be transferred. Others 
are still in the process of developing 
a legal framework in this area. 

Requirements for an 
automatic transfer in Africa 
can be quite different from 
those elsewhere.

 } Safety awareness 
African governments are 
well aware of the importance 
of protecting the physical safety 
of staff at foreign companies, 
but businesses need to be aware 
of threats, too. Businesses may 
wish to introduce training on risk 
awareness or anti-kidnapping 
techniques, as they may be found 
liable if they fail to provide  
adequate protection. 

 } HR success strategy 
Proper planning and effective 
co-ordination are key to the 
success of any African investment. 

There is no one-size-fits-all approach to investing in 
Africa; below is a ‘snapshot’ of some points on which we, 
together with our StrongerTogether partners, can give 
specialist advice and guidance.
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Dealing with 
industrial action
Industrial action in Egypt can 
cause issues for foreign investors 
on transactions. On a recent deal 
by a multinational company for an 
Egyptian business, employees in one 
of the plants being acquired held 
strike action in the run-up to closing. 
The employees ultimately forced the 
buyer to enter into a collective 
bargaining agreement which contained 
terms that were highly favourable to 
them: the buyer was obliged not only 
to keep the employees’ existing terms 
of employment in place following the 
transaction, but also to offer severance 
compensation to any who chose not 
to transfer.

Complying with 
affirmative action laws
Investors in South Africa should 
ensure that businesses in which 
they invest are compliant with their 
affirmative action obligations. These 
include obligations to ensure that 
different racial groups, as well as 
women and people with disabilities, 
are represented evenly at each level 
within an organisation. Penalties for 
non-compliance with this legislation 
have recently been increased, and can 
reach 10 per cent of an employer’s 
turnover for repeated breaches.

Employing workers  
in the oil and gas sector
The Nigerian Department of Petroleum 
Resources recently issued guidelines 
that impose stringent requirements on 
employers in the oil and gas industry. 
Employers will now be required to 
obtain prior consent from the Minister 
of Petroleum Resources before they can 
implement dismissals or redundancies 
of any employee in this sector. Failure 
to comply with these guidelines could 
result in fines of up to $50,000 and  
the cancellation of licences issued to 
that employer.

There is never any 
issue around co-ordination, 
which is something I have 
experienced with other firms 
in the past. They really work as 
a team. They are great because 
of the commercial focus and 
speed of response. They take 
time to listen and understand 
what the  problem is, and the 
follow-up is first-class.
Chambers Europe 2015 
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Accessing employee data
Kenya does not currently have a data 
protection law, meaning the transfer 
of employee data from seller to buyer 
on a transaction is permissible. 
However, the draft Data Protection 
Bill, if passed, would mean that 
seller could not transfer data about 
employees to buyer on a transaction 
without obtaining express consent 
from each individual. If the Bill is 
passed, investors looking to acquire 
a business in Kenya will need to 
consider how these restrictions 
might affect their ability to make 
plans before the completion 
of the transaction. 

Kenya
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Focus on

Transferring employees
In a recent global transaction 
involving a Moroccan subsidiary, 
buyer and seller encountered 
problems with the transfer of 
employees in Morocco. The parties 
intended that the employees should 
transfer automatically from buyer 
to seller. However, buyer did not offer 
employees exactly the same terms and 
conditions as seller did. Therefore no 
automatic transfer could occur and 
the employees had to be given the 
choice of whether to accept or reject 
the offer. In the event, many did 
not accept, and received a payment 
for wrongful termination of 
their employment.

Morocco
 
Focus on

 
Focus on

For investors willing to 
devote time and effort to 
understanding Africa’s 
markets, there are real 
opportunities available. We 
chose the following five top 
investment destinations to 
shine the spotlight on from 
an employment perspective.
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