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CASE REVIEW SECTION

Citibank NA, London Branch v Oceanwood Opportunities Master 
Fund and others [2018] EWHC 448 (Ch)

Beth Cunniffe, Associate, and Katharina Crinson, Senior Knowledge Lawyer, Freshfields Bruckhaus Deringer LLP, 
London, UK

1 Citibank NA, London Branch v Oceanwood Opportunities Master Fund and others [2018] EWHC 448 (Ch). 

Synopsis 
- The High Court looks at a disenfranchisement pro-

vision preventing a noteholder who ‘controlled’ an 
issuer from having its vote counted for the purpose 
of  giving enforcement instructions. 

- The High Court determined that the requisite level 
of  control must be pervasive and come from the 
‘Noteholder’s side of  the Issuer/Noteholder divide’.

- The judgment emphasises the importance of  
taking a commercial approach to contractual in-
terpretation and provides helpful guidance on the 
determination of  de facto control. 

Introduction

In the recent decision of  Citibank NA, London Branch 
v Oceanwood Opportunities Master Fund and others,1 
the High Court was asked to determine what would 
constitute ‘control’ for the purpose of  a disenfranchise-
ment provision in an indenture. The provision served to 
preclude a majority noteholder from giving directions 
to the agent and note trustee under an intercreditor 
agreement.

Factual background

In February 2015, Norske Skog AS (‘NSAS’) issued 
senior secured notes (‘SSNs’) governed by an indenture 
that was subject to New York law (the ‘Indenture’). 
NSAS and its group (the ‘Group’) fell into financial 
trouble and restructuring negotiations were launched 
by the top companies in the Group which continued for 
some time. 

A consensual debt restructuring proposal could not 
be reached, and Citibank, NA, London (‘Citibank’) as 
note trustee and security agent proposed to take the 
necessary enforcement action under a share pledge 
agreement (the ‘Pledge’) to sell the Group. To do 

so, Citibank needed instructions from the majority 
noteholders of  the SSNs (the ‘Instructing Group’) in 
accordance with an English law governed intercreditor 
agreement (the ‘ICA’).

Oceanwood Opportunities Master Fund (‘Ocean-
wood’) was the majority SSN noteholder, holding just 
over 51% of  the issued SSNs so that it was in effect the 
Instructing Group. However, the Indenture prescribed 
that where a noteholder has ‘control’ over NSAS, it was 
prevented from having its vote counted for the purpose 
of  giving enforcement instructions. Oceanwood did 
exercise its voting rights and instructed Citibank to 
enforce the security under the Pledge. 

A minority SSN noteholder, Foxhill Capital Partners 
LLC (‘Foxhill’), challenged Oceanwood’s ability to in-
struct Citibank, relying on two grounds: (i) Oceanwood 
had control over NSAS by virtue of  its holding 51% of  
the SSNs; and (ii) Oceanwood had de facto control over 
NSAS, and therefore any instruction given to Citibank 
by an Instructing Group which included Oceanwood 
should be disregarded. 

Citibank applied for directions in the English High 
Court as to whether it was entitled to follow the instruc-
tions given by Oceanwood.

The judgment 

Principles of construction 

Given the question as to what constituted control arose 
under an agreement governed by New York law, the 
court applied New York law principles of  contractual 
construction. The court noted, however, that most of  
the New York law principles were familiar to common 
law lawyers in this jurisdiction and are reflected in 
equivalent English law principles. The court held that 
the word ‘controlling’ was a broad word capable of  cov-
ering matters beyond equity-based control, and it was 
not obvious that a wide meaning should not be given to 
the word in the context of  the Indenture. 

Notes
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Control by virtue of a 51% holding of the SSNs

As to the first of  Foxhill’s grounds, the court considered 
whether the mechanisms in the Pledge enabling Citi-
bank, acting on the majority instructions (effectively: 
Oceanwood’s instructions), to vote the shares in NSAS 
meant that Oceanwood ‘controlled’ NSAS. 

The court found that given the existence of  security 
was expressly provided for in the Indenture, the Inden-
ture expressly referred to the ICA (and so was clearly a 
part of  the commercial context of  the Indenture (and 
vice versa)), the three agreements (namely the Pledge, 
the Indenture and the ICA) must be read and given ef-
fect to alongside one another. 

Against this backdrop, the court found Foxhill’s 
argument to be ‘absurd’ and illogical. The financial 
documents recognised that the greater the noteholder’s 
share of  the debt, the greater its commercial inter-
est. Therefore, the majority had the right to prescribe 
matters relating to security enforcement. Following 
Foxhill’s line of  argument, the creditor who has the 
greatest interest in the realisation of  the security would 
suddenly be prevented from participating in giving di-
rections on enforcement which ‘makes no commercial 
sense’, and would in fact be antithetical to the purpose 
of  the relevant provisions. 

The judge explained that this would also create a 
risk of  a small minority having an excessive say. Dis-
qualifying a 51% noteholder would run the risk of  a 
noteholder who holds over 50% of  the remaining hold-
ings also being disqualified. Depending on the facts, this 
exercise could be repeated numerous times and result 
in a minority noteholder having an unintentional, dis-
proportionate say, and no businessman would accept 
this ‘foreseeable absurdity’.

The court held that the ‘control’ referred to in the 
Indenture must mean control arising other than under 
the loan documentation, which merely creates a right 
to provide how the Security Agent should realise secu-
rity. The court therefore found that control could not 
simply mean being a 51% noteholder, and rejected the 
first ground of  Foxhill’s argument. 

De facto control

The court emphasised the importance of  context when 
determining whether one entity controls another given 
the word ‘control’ is nuanced and capable of  being in-
terpreted in many different ways. The court explained 
that one cannot simply import judicial decisions on the 
word ‘control’ from one context to another ‘unless the 
analogy is strong’. The court rejected the argument 
that the word ‘controlling’ should be given a wide 
definition as it would be understood to a layman, as 
the finance documents are ‘business documents …and 
must be given a businessman’s meaning’.

The court found that the paradigm example of  the 
kind of  control the clause was designed to prevent was 

a controlling (direct or indirect) shareholder. Such a 
person ‘is on the Issuer’s side of  the Issuer/Noteholder 
divide’. The court also recognised, however, that there 
may be other instances of  control deemed to fall on the 
Issuer side of  the divide which fall short of  sharehold-
ing, such as a person with a contractual right to control 
or a shadow controller. 

The court was clear that the level of  influence suf-
ficient to amount to control was fact-specific, and no 
‘clear dividing lines can be specified which will provide 
a test applicable to all circumstances’. The court, did, 
however, provide some guidance in finding the word 
‘pervasive’ to be a ‘useful word to encapsulate the level 
of  control required’.

The court held that the exercise of  rights under fi-
nance documentation alone cannot give rise to ‘control’ 
within the meaning of  the Indenture, as the influence 
exerted was not on the Issuer side of  the divide; it was 
influence exercised for the benefit of  the noteholders in 
their capacity as noteholders. The court then addressed 
each strand of  Foxhill’s arguments. 

Oceanwood’s influence and control as a provider of 
finance

Foxhill advanced that NSAS’ access to a liquidity facil-
ity and guarantee facility provided by, among others, 
Oceanwood, enabled NSAS to stay in business, and 
their terms prevented any further payment of  interest 
or principal to the SSNs giving Oceanwood ‘real world 
economic power’. The provision of  the guarantee ena-
bled Oceanwood to consider each request for a trade 
guarantee and, Foxhill argued, therefore gave a degree 
of  control over future trade indebtedness and trading. 

The court rejected this argument, noting that this 
did not give rise to full positive control of  trade, and, 
whilst a veto may be an important aspect of  control, 
it is not in and of  itself  demonstrative of  the level of  
control required.

Appointment of a new director of NSAS

During the course of  the restructuring negotiations, 
Oceanwood (and others) required Citibank to initiate 
steps to replace the board of  NSAS. A new director 
was therefore appointed to the board. Foxhill argued 
that the newly appointed director was expected to do 
the bidding of  his appointers, and once Oceanwood be-
came the sole repository of  the SSNs, the new director 
would therefore serve Oceanwood’s interests. 

The court deemed this to be a ‘prima facie more 
fruitful’ line of  argument, and noted that once a newly 
appointed director acts in accordance with an expecta-
tion that he or she will simply do whatever his or her 
appointer tells him or her to do, ‘control’ within the 
meaning of  the Indenture may be satisfied. However, 
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the court found the evidence to fall ‘far short’ of  estab-
lishing that here. The court explained that directors 
of  insolvent Norwegian companies (as with directors 
of  English companies) have a duty to consider the 
interests of  the creditors generally – to solely serve 
Oceanwood’s interests would be a breach of  that duty, 
and Foxhill did not suggest the directors had breached 
their duties. The court held that exercising the right to 
procure the removal of  the board at the behest of  a ma-
jority noteholder does not, per se, satisfy the definition 
of  ‘control’.

Oceanwood’s acquisition of the NSF Notes

NSAS had also issued a different class of  notes (the 
‘NSF notes’) secured over a number of  significant as-
sets whose availability was pivotal to a restructuring or 
asset sale of  the Group. Oceanwood bought out the NSF 
notes to facilitate a restructuring. 

Foxhill argued that this purchase gave Oceanwood 
considerable leverage with regards to approving a re-
structuring of  the Group, since without the support of  
the NSF noteholders and majority holders of  the SSNs, 
any restructuring proposals would be destined to fail. 

The court did not accept that this gave Oceanwood 
effective control – it may have provided leverage and 
a form of  veto, but this influence only extended to the 
restructuring. It did not ‘give a right, or even an oppor-
tunity, to direct policy’ of  NSAS, and the evidence did 
not suggest that Oceanwood was in a position to do so 
either. 

Finally, the court noted that whilst each act alleged 
to be demonstrative of  control might fail individually, 
it was entirely possible that when taken collectively, de 
facto control could be established. However, the court 
found this not to be the case here. The court therefore 
also rejected the second ground of  Foxhill’s argument. 

Case comment 

The decision is helpful insofar as it provides guidance 
in relation to a common provision in an Indenture pre-
venting someone with control from being counted in a 
vote. This is of  particular importance in the context of  
enforcement instructions. The court was clear that the 
requisite level of  control that must be met in order to 
establish that a noteholder controls an issuer must be 
pervasive control. 

It is clear that when analysing a noteholder’s ac-
tions, both individually and cumulatively, the court 
will look to the noteholder’s motivations. If  the note-
holder is exerting influence over an issuer to further its 
interests as noteholder, then the influence comes from 
the ‘noteholder side of  the divide’ and cannot sensibly 
be taken to mean the noteholder controls the issuer. 
Unless a noteholder’s acts and motivations are analo-
gous to those of  an arm’s length issuer or a controlling 
shareholder of  the issuer, the court is unlikely to find 
the requisite level of  control has been established. 

The court’s decision emphasises the importance of  
taking a commercial approach to contractual interpre-
tation so as to prevent the occurrence of  an absurdity. 
The court also gave itself  a wide discretion to deal with 
any future questions of  control by not setting out a 
prescriptive definition of  the term ‘control’ or an ex-
haustive list of  factors which must be considered in 
each determination. 

Lastly, the court also provided helpful guidance that 
in determining de facto control, the cumulative effect 
of  a noteholders’ position may be considered, and even 
could be demonstrative of  pervasive control on the 
Issuer side of  the divide notwithstanding a contrary 
finding when taking each act individually. 
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