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Welcome to the latest edition of our 

Asia-Pacific employment law bulletin 

which scans the horizon and assesses 

what we can expect for the remainder 

of 2024. 

Introduction 

In 2023, the employment law landscape in 

Asia witnessed significant developments as 

countries across the region continued to 

grapple with the evolving nature of the 

workforce and the challenges posed by 

changes in local governments, geopolitical 

dynamics and socio-economic pressures.  

Change was the name of the game.  

One of the central themes dominating the 

employment law landscape in Asia was the 

increasing focus on safeguarding workers’ 

rights and welfare. Several countries have 

introduced or strengthened measures to 

ensure fairer working conditions for 

employees. For instance, Japan passed 

amendments to the Labor Standards Act 

aimed at improving work-life balance and 

addressing issues related to excessive 

overtime. Indonesia and Taiwan implemented 

regulations to combat workplace harassment 

and discrimination, ensuring a safer and more 

inclusive work environment for employees.   

Another theme was the response to the 

challenges posed by the rise of the gig 

economy and digital platforms. Recognising 

the need for a regulatory framework that 

adequately addresses the rights and 

protections of gig workers, more countries 

have taken steps to revise their labour laws. 

For instance, in India, new legislation was 

enacted to provide gig workers with social 

security benefits and formalize their 

employment status. Similarly, in Singapore, 

the government introduced measures to 

extend certain employment rights to gig 

economy workers. 

In addition to addressing contemporary 

workforce trends, Asian countries have also 

focused on enhancing gender equality and 

diversity in the workplace. Jurisdictions such 

as Japan and Australia introduced legislation 

to promote gender inclusivity, requiring 

companies to report on gender pay gaps.  

Now that the Lunar New Year has arrived, we 

can see that these themes are set to continue. 

For this bulletin, we have once again 

collaborated with our StrongerTogether 
colleagues to identify key employment law 

developments in the Asia-Pacific region.  

As always, we hope you enjoy this update. 

Please get in touch with us or reach out to 

your usual Freshfields contact if you would 

like to discuss any of the issues in our bulletin 

in more detail. 
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01 
Australia 

2023 saw significant employment and labour 
law reforms in Australia, with more to come in 
the year ahead.   

Since being elected in 2022, the federal Labor 
Government has introduced various tranches of 
amendments to Australia’s Fair Work Act 2009 
(Cth) and other employment laws relating to 
sexual harassment and discrimination, parental 
leave and work health and safety.  

The initial reforms, passed in December 2022, 
introduced restrictions on the use of fixed-term 
contracts, created new avenues for multi-
employer bargaining and imposed obligations 
on employers to take proactive steps to address 
psycho-social risks and eliminate sexual 
harassment and discrimination in their 
workplace (read more here). These reforms 
came into effect progressively throughout 2023, 
and, as a result, we are now seeing employers 
grappling with their impact as the first test-cases 
play out before the courts and our employment 
tribunal.   

In December 2023, the Government passed Part 
One of a further tranche of legislation titled the 
‘Closing Loopholes Bill’. Part two of the Closing 
Loopholes Bill remains due for the Senate’s 
consideration early this year. The ‘Closing 
Loopholes’ reforms: create a criminal offence of 
wage theft; seek to regulate different forms of 
work such as casual employment, labour hire, 
independent contractors and workers in the gig 
economy and road transport industry; and 
increase the power of unions and the rights of 
their delegates in the workplace. The 
complexity, volume and potential impact of 
some of these more recent changes has created a 
challenging and uncertain operating 
environment for employers across all sectors of 
the economy.  

In addition to major legislative reform, 2023 saw 
continuing commercial challenges for employers 
including rising interest rates, continued labour 
shortages and increased labour costs, leading to 
an uptake in workforce reductions and other 
cost-cutting measures.  

Restrictions on fixed-term contracts 

New restrictions on the use of fixed-term (and 
maximum-term) contracts came into effect on 6 

December 2023. These include limiting the use 
of fixed-term contracts to a period of two years 
and prohibiting the renewal of these types of 
contracts more than once, with some limited 
exceptions. Failure to comply with these 
obligations may result in the automatic 
conversion of employees from fixed-term 
contracts to permanent contracts in certain 
circumstances, and the imposition of civil 
penalties.  

‘Same Job, Same Pay’ – Labour  

hire reform  

One of the most substantial changes passed in 
Part One of the Closing Loopholes Bill is the 
introduction of a new regime that will facilitate 
statutory orders that will require workers 
employed through labour hire companies to 
receive the same pay (including penalty rates, 
allowances and incentives) as workers employed 
directly by host employers. Although large 
employers in the resources and aviation sectors 
are the primary targets of the reform, the new 
regulatory regime will potentially have 
significant consequences for all employers who 
engage indirect labour sources. 

Although the payment obligations under the 
new regime will not take effect until November 
2024, anti-avoidance provisions apply 
retrospectively to 4 September 2023.  

Payroll compliance and wage theft  

Payroll compliance continued to be a 
challenging area for employers, with the issue 
receiving considerable focus from the Federal 
regulator, class action law firms and unions. The 
Closing Loopholes Bill introduced a new federal 
criminal offence for ‘wage theft’ where an 
employer’s conduct in underpaying an employee 
is intentional. Penalties for non-compliance with 
wage theft laws reflect the criminal nature of the 
offence: for corporations, fines of up to three 
times the underpayment amount or AUD 7.825 
million (approx. USD 5.148 million), whichever 
is greater, and for individuals, 10 years’ 
imprisonment and/or three times the 
underpayment amount or AUD 1.565 million 
(approx. USD 1.030 million).  

Although the new wage theft laws will not apply 
until 2025, we can expect to see employers take 

https://www.freshfields.com/493341/globalassets/our-thinking/campaigns/asia-employment/2023/asia-pacific-employment-law-bulletin-2023.pdf
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action during 2024 to mitigate any outstanding 
risks. The issue of historical compliance will also 
remain a significant issue in corporate 
transactions, with payroll due diligence and 
warranty and indemnity insurance taking on 
increasing importance in this context.  

Psycho-social hazards and sexual 

harassment   

Employers’ obligations to remove or mitigate 
risks for workers and others related to 
psychological health, has gained increased 
focus. Many jurisdictions in Australia have 
adopted model work health and safety 
regulations seeking to actively address psycho-
social risks.  

The obligation on employers to address psycho-
social risk in the workplace has been 
complemented by a ‘positive duty’ to prevent 
sexual harassment. Employers have a positive 
duty to take reasonable and proportionate 
measures to eliminate, as far as possible, sexual 
harassment, sex discrimination, victimisation 
and conduct creating a hostile work 
environment on the ground of sex.   

The Australian Human Rights Commission’s 
(AHRC) wide-ranging powers to investigate 
and enforce compliance with the positive duty 
commenced on 12 December 2023. The AHRC is 
now empowered to conduct inquiries, issue 
compliance notices, compel the production of 
documents, enter enforceable undertakings and 
apply to the federal courts for orders where it 
reasonably suspects an organisation is not 
complying with its positive duty. Over the course 
of 2024, we can expect there to be increased 
regulatory scrutiny from the AHRC and safety 
regulators of the steps employers are taking to 
proactively control known risks to the health and 
safety of employees, including psycho-social 
risks caused by sexual harassment, and to meet 
the ‘positive duty’. 

Looking ahead  

Employers should be conscious both of the 
significant changes that have recently been 
made to Australian employment and labour law 
and of the prospect that change will continue.  

In particular, the further reforms in Part Two of 
the Closing Loopholes Bill which were passed in 
early February 2024, have significant 
consequences for employers’. In particular:  

• Changes to the definition of casual 
employment place the focus on the 
practical reality of the relationship rather 
than the contractual terms and introduce an 
additional right for casual employees to seek 
conversion to permanent employment.  

• A new definition of the ordinary meaning 
of ‘employee’ is now included, as distinct 
from an independent contractor, with a 
return to a multi-factor test where the totality 
of the relationship is relevant, effectively 
overriding two significant High Court 
decisions which required the 
characterisation of an employment 
relationship to be determined solely by 
reference to the terms of the written contract. 

• Specific regulation of the transport 
industry and gig economy has now been 
introduced, including new definitions of 
‘employee-like worker’, ‘digital platform 
operator’ and ‘regulated road transport 
contractors’, and empowering Australia’s 
employment tribunal to set statutory 
minimum standards (for example, a 
minimum wage) for workers who fall within 
those categories.  

• A right to disconnect – an employee can 
refuse to monitor, read or respond to contact 
from an employer or third party unless the 
employee’s refusal is unreasonable. Any 
dispute between employer and employee 
about the application of these provisions can 
be referred to the Fair Work Commission. 

There are also significantly increased civil 
penalties for non-compliance with certain 
provisions of the Fair Work Act. 
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02 
Cambodia 

Foreign Nationals   

Generally, foreign nationals conducting 
business or working in Cambodia must obtain a 
work permit issued by the Ministry of Labour 
and Vocational Training (MLVT). Employers 
are obliged to assist their employees in obtaining 
the work permit, which is valid for a maximum 
of one year. However, the expiration date of any 
work permit is 31 December, regardless of when 
the MLVT issues it.  

On 28 December 2023, the MLVT issued a new 
instruction which clarifies which categories of 
foreign nationals need a work permit. The new 
instruction confirms that foreign national 
employers, employees and self-employed 
individuals require a work permit.  

A foreign national who is a shareholder or a 
member of a company’s board of directors under 
the company’s articles of incorporation (even if 
the individual does not hold a Cambodia visa) is 
not required to apply for a work permit. 
However, a foreign national who is a shareholder 
or director and whose name appears on the 
patent tax certificate must apply for a work 
permit, even if they do not hold a Cambodian 
visa or work in Cambodia.  

It is not uncommon for foreign nationals who 
appear on a patent tax certificate not to be 
contracted as employees of the local entity. 
While they may apply for a work permit as a self-
employed person, there is uncertainty as to 
whether that application may give rise to a tax 
risk.  

Under the labour law, there is no clear definition 
of ‘self-employed’ and who is therefore able (or 
required) to apply for a work permit in that 
category. As such, the MLVT may consider 
issuing detailed guidance to further clarify the 
use of the ‘self-employed’ and ‘employee’ options 
in obtaining a work permit for foreign 
individuals.  

Increase in fines and enforcement  

The MVLT has also increased the relevant 
penalties payable on a breach of the labour law 
and related regulations.   

• The daily wage, which is used to calculate the 
penalty for violating the provisions of the 

labour law, has been doubled from KHR 
40,000 (approximately USD 10) to KHR 
80,000 (approximately USD 20). Penalties 
for breach of the labour law are calculated by 
multiplying the daily wage by the relevant 
number of days the MLVT imposes as penalty 
in the relevant regulation.  

• The penalties related to work permit and 
foreign national approval have also been 
clarified. If a company fails to obtain the 
requisite approval for the number of foreign 
nationals it employs, the company may be 
subject to a fine of up to KHR 12.6 million 
(approximately USD 3,150) by the MLVT or 
KHR 18 million (approximately USD 4,500) 
by the court. The labour law also includes 
further sanctions, including imprisonment 
for a period of six days to one month.  

• Failure to comply with work permit 
requirements can lead to a fine of up to KHR 
12.6 million (approximately USD 3,150) by 
the MLVT and up to KHR 18 million 
(approximately USD 4,500) by the court. If a 
labour inspector finds foreign national 
employees working without work permits in 
an enterprise, the labour inspector may 
impose administrative fines based on the 
actual number of foreign national employees 
without valid work permits, up to a 
maximum of KHR 63 million (approximately 
USD 15,750), which is five times the normal 
fine, if there are five or more foreign national 
employees working without a work permit. 

Going forward, we expect that there will be 
active labour inspection and enforcement on 
labour compliance across all sectors, including 
the garment, textile and footwear manufacturing 
sector. 

Looking ahead 

The Cambodian government is working on the 
draft Law on Personal Data Protection (Draft 
LPDP). The Draft LPDP aims to safeguard 
personal data and govern such data being used, 
accessed, and disclosed without consent. This is 
the first legislation in Cambodia which seeks to 
protect personal data. 

The enactment date of the Draft LPDP is still 
unclear, so employers should stay up to date 
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with any developments, as the Draft LPDP is 
likely to include additional obligations for 
employers concerning the use, collection, 
transfer and disclosure of employees’ personal 
data. 
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03 
China 

Application of Law in Labour Dispute 

Cases 

On 12 December 2023, China’s Supreme 
People’s Court (SPC) issued the draft of 
Interpretation on Issues Concerning the 
Application of Law in the Trial of Labour 
Dispute Cases II (Second Interpretation), 
seeking comments from the public.  

While the Second Interpretation has not come 
into effect yet, the following aspects may be of 
interest to multinational employers:  

• Disputes regarding employee equity-
based incentives: Employee equity 
incentive schemes are becoming more 
popular in China, which means that disputes 
arising from such schemes are also becoming 
more prevalent. A key issue in such disputes 
often concerns the application of law: some 
Courts prefer applying employment laws as 
they deem such cases inseparable from the 
underlying employer-employee 
relationships, while some others prefer 
applying contract laws as they argue the 
‘contracts’ binding employers to grant 
equity-based incentives to employees are, 
like commercial contracts, negotiated 
between parties of equal standing, and 
therefore fundamentally different in nature 
to employment agreements. 

Clause 1 of the Second Interpretation sheds 
some light on this issue: a dispute in relation 
to equity incentives or compensation for loss 
related to the equity incentives where the 
equity incentive is granted (i) by an 
“employer”, (ii) on the basis of an “employer-
employee relationship”, and (iii) as part of 
“remuneration”, should be viewed as 
employment dispute and heard by labour 
arbitration tribunals before being brought to 
the court. An exception would be disputes 
arising from exercising shareholder rights 
attaching to such equity interests or shares, 
such as voting rights in a shareholders’ 
meeting.  

• Despite clarifying the applicable law in 
disputes over equity-based incentives, the 
Second Interpretation is silent on situations 
that multinational companies often face. 

Multinational companies will often grant 
equity incentives to employees in China. The 
grantor (i.e. the entity which is issuing the 
equity incentives) is usually the offshore 
parent company (or an offshore group 
company), rather than the onshore Chinese 
company that directly employs the Chinese 
participants. As such, the grantor is not an 
“employer” and the equity incentive is not 
based on a direct “employer-employee 
relationship”.  

Another issue is the governing law of the 
underlying documents, which is often the law 
in which the grantor is based. The 
recognition of foreign laws is likely to be 
problematic in China.  

• Non-competes during the course of 
employment: Non-compete clauses have 
also become widely adopted in China in the 
past few years, and consequently, the number 
of disputes over non-compete clauses has 
also increased. It is clear that post-
termination non-compete clauses can be 
binding under Chinese law if there is a non-
compete agreement between the parties and 
the employer pays monthly compensation to 
the employee during the non-compete 
period. Although it may seem implied that 
employees should not engage in competitive 
activities during their employment from a 
fiduciary and loyalty perspective (and do so 
without extra compensation), the existing 
law does not explicitly uphold this view and 
the judicial practice varies by location in 
China due to inconsistent interpretation of 
law.  

Clause 18 of the Second Interpretation 
confirms that an employer can require 
employees to stay away from competitive 
business or activities during their 
employment (i.e. before termination). It 
affirmatively states that employers may enter 
into non-compete clauses with senior 
management, senior technical personnel, or 
other personnel who have confidentiality 
obligation during the course of their 
employment, and employers are not required 
to pay additional compensation to enforce 
these restrictions. By such non-compete 
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clauses, it would not a controversial issue 
that employers can enforce against breaching 
employees. However it remains unclear 
whether similar clauses with other employees 
who does not access to the company’s 
confidential information would be 
enforceable. In any event, it is advisable to 
include terms in employment contracts for 
non-compete during employment from the 
outset to the extent possible.  

Looking ahead 

On 29 December 2023, China’s Standing 
Committee of the National People’s Congress 
(NPCSC) passed the amended Company Law of 
China (new Company Law), which will come 
into effect on 1 July 2024.  

One of the key changes is the requirement for 
employee representative director(s). The 
previous Company Law only required employee 
representative director(s) in certain state-owned 
enterprises.  

The new Company Law now requires all 
companies in China with more than 300 
employees to appoint employee representative 
director(s) to the board of directors, unless the 
company already has a supervisory board with 
an employee representative supervisor.  

However, there are some ambiguities in how this 
might be implemented in practice. The new 
Company Law is silent on how such employee 
representative supervisor(s), or employee 
representative director(s) to the extent there is 
no employee representative in its supervisory 
board in place, should be elected. For example, 
it is not clear whether all employees need to elect 
the relevant employee representative director 
and if unanimous consent is required. When the 
company files the details of the elected employee 
representative director(s) / supervisor(s) with 
commercial registry (which is a legal 
requirement), local practices will differ from city 
to city: some will require signatures from all 
employees on the relevant resolutions (which 
can be very difficult to obtain in companies with 
over 300 employees) while others will accept 
resolutions with only a few employees’ 
signatures (acting as representatives for other 
employees).  

It remains to be seen how the practice will evolve 
in this regard after the new Company Law takes 
effect in July. 
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04 
Hong Kong 

Discretionary vs contractual bonuses 

Hong Kong tribunals and courts have long 
considered substance over form in relation to so-
called ‘discretionary’ bonuses. Unlike some 
other jurisdictions, simply stating that a bonus is 
‘discretionary’ is not a sufficient barrier to claims 
from employees for unpaid bonuses.  

In Kan Kin Tong v. Man Leong Fire Services Ltd 
[2023] HKDC 513, the plaintiff’s earnings were 
made up of (i) a monthly basic salary and (ii) a 
percentage of the net profits of his employer. 
When the employee departed from his employer 
to set up his own business, his former employer 
refused to pay the outstanding bonus amount. 
The net profit percentage was termed by his 
employer as a “bonus” (which was also reflected 
in the Chinese name of the bonus agreements). 
The District Court noted in particular that, 
although the bonus payments were subject to the 
employer’s final decision, the employer had only 
ever made one deduction from the employee’s 
bonus entitlements, when the employer was 
under financial pressure (i.e. the employer had 
never exercised its discretion to reduce the 
bonus payments). Despite the wording around 
discretion, the bonus agreements did not include 
any scenarios or conditions under which the 
employer could exercise its discretion to reduce 
the bonus payable. The mechanism to calculate 
the bonus payment was also straightforward. 
The District Court therefore found that, even if 
the bonus payment was discretionary, the 
employer’s exercise of its discretion in this way 
was “unreasonable and irrational”.  

Employers should therefore be aware that 
simply labelling a bonus “discretionary” does 
not protect the bonus mechanism from scrutiny. 
Building in a clear framework for how the 
employer might exercise discretion will assist in 
defending claims from employees who view the 
bonus as a contractual right.   

Pregnancy discrimination 

The case of 周露娜 v 中旅貨運物流中心有限公司 
[2023] HKDC 1115 served as a timely reminder 
that the District Court is willing to ensure 
employees who prove discrimination on the part 
of their employers are compensated 
appropriately.  

In this case, the pregnant claimant’s 
employment contract was not renewed, 
ostensibly due to an internal reorganisation, and 
her employer refused to pay her a year-end 
bonus. The District Court held that the 
respondent had discriminated against the 
claimant in dismissing her and ordered her 
employer to pay damages in relation to the 
claimant’s loss of income, her year-end bonus, 
and interest. The respondent was also ordered to 
pay HKD 130,000 to the claimant for injury to 
feelings, which could be revised if the 
respondent did not issue an apology and 
reference letter.  

Relevant policies and training in relation to 
workplace discrimination should be regularly 
reviewed and updated, to ensure employees are 
aware of the risks when terminating employees 
on the basis of any protected characteristics. 
When terminating employees due to, for 
example, an internal reorganisation, the reasons 
and rationale should be clearly documented 
internally, to provide a robust document trail if 
any terminations are challenged.  

Guidance on springboard injunctions 

The Court of First Instance (the CFI) provided 
useful guidance in relation to springboard 
injunctions in the case of DCL Communication 
Limited v Lam Yim Chi Julia and Reach 
Technology Solutions Limited [2023] HKCFI 
98. A former employee of DCL Communication 
(DCL) departed the company and joined Reach 
Technology Solutions (Reach) 19 months later. 
The employee’s contract included a 
confidentiality clause, but no non-compete 
restrictive covenant. In December 2021, DCL 
lost a contract with a long-standing client, and 
was also told by another client that the former 
employee had contacted them to sell Reach’s 
services. DCL applied for a springboard 
injunction to prevent the employee and Reach 
from using its confidential information 
(including client lists and expiry dates of clients’ 
contracts).  

The CFI refused DCL’s application, holding that 
there was no proof that the former employee had 
misused DCL’s confidential information. DCL 
also indicated that clients would ask more than 
one provider for quotes when renewing, so 
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contact between the former employee and DCL’s 
clients was not a determinative sign that the 
former employee was misusing DCL’s 
confidential information. Nor did it indicate that 
Reach had an unfair competitive advantage over 
DCL. The CFI also noted that, as over 18 months 
had passed since the former employee’s 
departure from DCL when they joined Reach, 
any profit margin information “must have 
become outdated”.  

The case is a reminder of the high bar which 
applies when seeking a springboard injunction. 
Former employers seeking these remedies must 
ensure they have robust proof of the former 
employee’s (mis)use of confidential information 
and the advantages the employee and their new 
employer have gained as a result. The CFI’s 
indication that 18 months was sufficient to 
render certain business information “outdated” 
is an interesting insight into the time periods in 
which the protection of confidential information 
is most urgent.   

Looking ahead 

The most significant development we expect in 
2024 relates to the review of the so-called “418” 
or “continuous contract” requirement for part 
time employees. Currently, an employee would 
only qualify for employment rights and benefits 
(such as paid annual leave and statutory 
maternity/ paternity leave) if they work for the 
same employer for at least 18 hours per week for 
four or more consecutive weeks. The new 
proposals would see the thresholds amended to 
instead capture all employees working for the 
same employer for at least 68 hours over four 
consecutive weeks. The change will have 
implications for people engaged or employed on 
a part-time basis, as it is expected that more 
employees, including casual workers, will be 
captured by the expanded “continuous contract” 
rule. 
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05 
India 

Training Repayment Agreement 

Provisions  

In India, there is growing enforcement of 
Training Repayment Agreement Provisions 
(TRAPs), commonly referred to as ‘employee 
bonds’. Employers are increasingly investing in 
comprehensive training programs for their 
employees, with the aim of upskilling their 
workforce. However, this can be a double-edged 
sword for employers – as their employees 
become more skilled, competitors are also more 
likely to poach them.  

TRAPs are designed to instill a sense of 
commitment on employees who have benefited 
from the training provided by their employees 
and, more importantly, to impose a financial 
incentive on employees to continue their 
employment. If employees resign from the 
company, they can be required to repay to their 
employer the relevant training costs.  

COVID-19 triggered a wave of resignations, 
which was particularly prominent in the 
information technology sector where employees 
were lured away with offers of better 
remuneration / incentives. TRAPs made 
employees think twice about leaving.  

Courts have evaluated the enforceability of 
TRAPs on a case-by-case basis. Employment 
bonds have been deemed unreasonable in cases 
where employers fail to prove any actual loss. As 
part of their assessment, courts typically assess 
whether the relevant training was genuinely 
provided, whether the cost sought to be 
recovered directly correlates with the training 
provided and whether it reasonably aligns with 
the actual cost of the training. 

Where the TRAPS present a genuine pre-
estimate of damages, employers are relieved of 
the burden of proving actual losses. Some courts 
have even recognized the benefits of TRAPs, 
emphasising that training enhances employee 
skills and departing employees may be allowed 
to leave after paying unrecovered costs. 
Therefore, employers seeking repayment of 
training costs must meticulously document such 
expenses, ensuring they are not punitive in 
nature. Additionally, employers should base 
their claimed damages on actual losses, or the 

quantified cost of the training delivered, rather 
than arbitrary figures. Striking a delicate balance 
between employee development and 
safeguarding organisational interests remains 
pivotal in navigating the evolving landscape of 
TRAPs in the post-COVID employment 
landscape. 

Menstrual leave and paternity leave 

Discussions surrounding menstrual and 
paternity leave policies have taken centre stage 
in India recently, raising fundamental questions 
about inclusivity, equality, and the awareness of 
women’s health in the workplace. At present, 
there are no federal laws mandating menstrual 
leave for employees and the Supreme Court of 
India also dismissed a nationwide petition 
seeking menstrual leave for employees.  

However, at a regional level, the Legislative 
Assembly of the state of Maharashtra introduced 
a bill which includes a provision entitling every 
female employee working in an establishment in 
the state to paid leave during their menstrual 
period. There are opposing views to this, 
including from the Indian Minister for Women 
and Child Development, who asserted that 
menstruation should not be considered a 
“handicap” and questioned the necessity of 
having dedicated menstrual leave. It remains to 
be seen whether the bill will be implemented in 
its current form and, if so, whether other states 
follow suit.  

Some organisations in India, including leading 
tech companies, have started including 
menstrual leave in their workplace policies. 
Under these policies, an employee is typically 
entitled to one day of leave per month for 
reasons related to menstruation, menopause, 
and any associated conditions.  

Simultaneously, the call for paternity leave has 
also gained momentum, challenging the 
traditional gender roles in India and paving the 
way for a more gender-balanced approach to 
parental responsibilities. There is currently no 
law governing paternity leave in the private 
sector in India and many organisations do not 
have a paternity leave policy. Organisations 
which do have a policy typically offer paternity 
leave ranging from five days to three weeks.  
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Looking ahead 

Non-poaching agreements have also been a topic 
of serious discussion in India recently. Such 
arrangements have typically been examined 
from an Indian contract law and employment 
law perspective, but increased scrutiny from 
competition regulators globally has raised the 
question of whether they should also be 
evaluated from an antitrust standpoint. Indian 
contract law has traditionally viewed such 
agreements as a restraint of trade and therefore 
making them difficult to enforce in court.  

The Indian antitrust regime and legislation does 
not include any specific references to non-
poaching agreements or arrangements. Any 
agreements between competing entities not to 
poach each other’s employees could, however, 
potentially breach cartel-related restrictions. 
These restrictions prohibit agreements between 
competitors that, amongst others, limit or 
control production, supply, markets, technical 
development or provision of services.  

However, the Indian antitrust regime allows a 
carve-out from cartel-related restrictions for 
efficiency-enhancing joint ventures between 
competitors. An argument can be made to 
include non-poaching agreements that are 
ancillary to a joint venture arrangement in this 
carve-out. 

It is currently not clear what position would be 
adopted by the Indian competition regulator in 
relation to non-poaching agreements – 
employers are advised to watch this space as 
practice in this area continues to evolve. 
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06 
Indonesia 

New omnibus law on job creation 

In November 2021, a year after the Government 
of Indonesia (GoI) had passed the far-reaching 
Law No.11 of 2020 on Job Creation (2020 
Omnibus Law), its validity was challenged in 
the Constitutional Court. The 2020 Omnibus 
Law had brought in sweeping reforms to over 75 
laws, including the employment law. In response 
to the challenge, the Constitutional Court 
returned the law to the GoI to fix a number of 
defects within a two-year period; if the GoI failed 
to remedy the law within this time, the 2020 
Omnibus Law would be “permanently 
unconstitutional” and therefore null and void, 
including all the numerous implementing and 
derivative regulations that had come into force 
in 2021. 

Some of the main employment law reforms 
introduced by the 2020 Omnibus Law and its 
implementing regulations include:  

• Termination: simplification of the 
termination procedures; a greater range of 
regulated termination events (including 
summary dismissal under certain 
circumstances) and reduced severance 
package payments for most employees upon 
termination;  

• Fixed-term employees: extensive changes 
to the fixed-term employment regime, 
including the maximum term, and 
mandatory compensation paid to employees 
at the end of their fixed-term employment;  

• Foreign workers: increased 
administrative flexibility for employers who 
wish to engage foreign nationals;  

• Outsourcing: relaxation of the restrictions 
on the type of work a company can outsource; 

• Overtime: increased maximum permissible 
overtime hours, subject to employee consent; 
and  

• Minimum wage: new regulations on the 
government’s power to regulate the 
minimum wage. 

On 31 March 2023 the GoI passed a new 
iteration of the 2020 Omnibus Law (Law No.6 of 
2023 on the Determination of Government 
Regulation in lieu of Law No.2 of 2022 on Job 

Creation to Become Law (2023 Omnibus 
Law)). 

Even though the 2023 Omnibus Law comes with 
only minimal changes to the 2020 Omnibus 
Law’s substance, its enactment provides 
invaluable legal stability and removes the threat 
of legal, economic and administrative chaos. 

New guidelines on the handling and 

prevention of workplace sexual 

harassment 

There has been a significant rise in workplace 
sexual violence and abuse (WSV) in Indonesia, 
underscoring the inadequacy of the existing 
regime. In response to this, the Ministry of 
Manpower (Ministry) issued Decree No.88 of 
2023 on the Prevention and Handling of Sexual 
Harassment in the Workplace (Guidelines) on 
29 May 2023. The Guidelines address both 
employers and employees and are intended to 
create a safe and secure workplace environment, 
free from sexual violence/abuse and 
harassment. 

The Guidelines require employers to take action 
against WSV, including: 

• implementing policies to prevent and handle 
WSV, including sanctions on perpetrators, 
and such policies should be included in 
employment agreements and company 
regulations or collective labour agreements; 

• providing education and training programs 
to increase awareness of WSV; 

• providing adequate work facilities and 
infrastructure to prevent WSV; 

• initiating campaigns to end or prevent WSV; 
and 

• establishing a WSV Task Force, which must 
prepare and implement policies, activities 
and programs that have been designed to 
prevent WSV, receive and resolve WSV 
complaints, and assist victims.  

Mandatory job vacancy reporting 

The Presidential Regulation No. 57 of 2023 on 
Mandatory Reporting of Job Vacancies (Job 
Vacancy Regulation) took effect on 25 
September 2023. Its primary goal is to expand 
the availability of information on job vacancies 
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to those looking for jobs. Therefore, it obliges 
employers to report vacant positions in their 
companies to the Ministry via a central online 
system known locally as the Manpower 
Information System (Sistem Informasi 
Ketenagakerjaan). The Manpower Information 
System is accessible by employers and 
employees (including job seekers) alike. 

The job vacancy reporting obligation arises both 
when a company announces a job vacancy and 
again when the job vacancy has been filled. The 
reports must include various regulated details, 
including the employer’s identity and 
information on the vacant position. Failure to 
comply with this reporting requirement may 
result in administrative sanctions, including 
warning letters issued by the Ministry. Further 
regulations specifying details of the job vacancy 
reporting obligations are expected to be issued.  

Given the absence of further regulations to 
implement the new Job Vacancy Regulation, the 
new job vacancy reporting mechanism has not 
yet become fully operational. We therefore 
anticipate that the GoI will continue to 
implement new policies to fill the current 
regulatory gaps until it is able to publish new 
regulations to develop the job vacancy reporting 
framework. 

Looking ahead 

It is likely more changes are on the way in 2024.  
Employers are therefore advised to carefully 
monitor future amendments to existing 
regulations and regulatory guidance from the 
Ministry.  

Employers and employees should also stay on 
top of the GoI’s ever-evolving policies on job-
seeking mechanisms and initiatives to support 
employment development. Reviewing regular 
updates from GoI agencies and local lawyers can 
assist stakeholders in staying abreast of any 
movements or developments in Indonesian 
employment law during the coming year. 
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07 
Japan 

Changes to Discretionary Labour System 

The Discretionary Labour System is a system that 
allows employers to pay employees according to a 
predetermined number of hours instead of their 
actual working hours. Under Japanese law, there 
are two types of Discretionary Labour Systems: the 
first is for professional employees (19 different 
roles in total, including designers, systems 
engineers, lawyers, and accountants) and the 
second is for management-related employees (i.e. 
employees who engage in the planning, drafting, 
researching, and analysing of particulars involved 
in business operations).  

To implement the system for professional 
employees, a labour management agreement with 
the union or the employee representative needs to 
be entered into and the agreement then needs to be 
submitted to the Labour Standards Inspection 
Office. To implement the system for management-
related employees, there are four steps that need to 
be followed: (1) establish a labour management 
committee; (2) pass a resolution by a majority 
(four-fifths or more) of members of the committee; 
(3) submit the resolution to the Labour Standards 
Inspection Office; and (4) obtain the individual 
consent from an employee.  

Amendments to the law have, as from April 2024 
introduced the following changes to the system for 
professional employees:  

• M&A advisory work has been added as a type of 
work which will qualify for the Discretionary 
Labour System; 

• obtaining individual consent from an employee 
who will be subject to the Discretionary Labour 
System will be required; and  

• based on these changes, the labour 
management agreement must include the 
following provisions:  

− consent from an employee;  

− an employee cannot be treated in a 
disadvantageous manner if he/she refuses 
to consent; 

− a process for withdrawing consent (where 
and how to submit a withdrawal, etc.); and 

− ensuring a record of consent and its 
withdrawal is kept. 

The system for management-related employees 
must include the following:  

• a labour management committee needs to 
determine the process for withdrawing consent 
(where and how to submit a withdrawal, etc.); 
and  

• if applying this system will cause an employee’s 
salary or evaluation system to change, the 
contents of the change need to be explained to 
the committee. 

If a company has adopted a Discretionary Labour 
System for either professionals and/or 
management-related employees, HR teams should 
take note of the new changes.  

Looking ahead 

Employers must now (as from April 2024) include 
additional information in employment contracts in 
relation to the “scope of the change” to the 
workplace and work engaged in. For example, if 
there is a possibility that the employee will be 
transferred to the Osaka office from the Tokyo 
Office, the Osaka office also needs to be included as 
the potential workplace in the employment 
contract. Similarly, if the employee will be engaged 
in a certain type of work (such as human 
resources), but there is a possibility that the 
employee will be transferred to another 
department in the company (such as the finance 
team), the latter needs to be disclosed as a change 
of the scope of the work an employee may be 
engaged in. 

Further, if there are limits on the renewal of a 
fixed-term employment contract, such limits need 
to be disclosed to an employee from April 2024. 
Japanese law already grants fixed-term employees 
the right to convert their fixed-term employment 
contract to a non-fixed-term employment contract 
if they are continuously employed for more than 
five years. However, under the recent amendment, 
when the discussion regarding the employment 
contract renewal takes place after five years of 
continuous service, the employer is required to 
draw the employee’s attention to this right.  
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08 
Malaysia 

Application of the Employment Act  

At the beginning of 2023, Malaysia saw drastic 
changes to its employment laws in the form of 
amendments to the Employment Act 1955 (EA). 
The limited application of the EA to those who 
were in blue collar jobs or those earning less 
than RM 2,000 (approx. USD 425) per month 
was removed. The EA became applicable to all 
employees engaged under a contract of service, 
alongside the introduction of new provisions 
relating to discrimination, forced labour, flexible 
work hours and new qualifiers to overtime 
payments (see our 2023 APAC employment law 
bulletin for more details). 

The broadened application of the EA meant 
many employers now had to consider the 
requirements of the EA for the first time. These 
requirements included minimum leave days for 
employees across the board, limitations on work 
hours and even retrenchment principles. One 
particularly topical area was in relation to wage 
deductions for employee share schemes (e.g. 
where an employee may agree to a deduction of 
wages to pay the exercise or purchase price of 
shares). 

Wage deductions under the EA  

Under the EA, wage deductions can only be 
carried out with the prior permission from the 
Director General of Labour (DGL), save for 
some very limited circumstances. The issue of 
obtaining prior permission from the DGL for 
wage deductions in share schemes was rarely an 
issue previously, as the eligible employees would 
typically be out of the scope of the EA. However, 
given that the EA now applies to all employees, 
the requirement for prior permission from the 
DGL is now plainly applicable.  

The current position applicable to wage 
deductions (for share schemes) is as follows: 

• Local employer offering its own shares 
for sale: If an employer offers its own shares 
to its employees, deductions can be made 
from employees’ wages to enable the 
purchase of such shares, provided for the 
employee provides consent in writing for 
such deductions. A consent form for wage 
deductions signed by the employee would 

suffice. Prior permission from the DGL in 
such circumstances is not required. 

• Foreign entity (e.g. parent) offering its 
shares for sale to employees in its 
Malaysian businesses: The position is 
wholly different when a foreign entity (e.g. 
the parent company of the local employer) 
offers its overseas shares to local employees. 
The Labour Department has confirmed that 
if the shares offered for sale are in an entity 
outside of Malaysia, prior permission of the 
DGL is required. As such, employers must 
make an application for permission from the 
DGL to deduct wages if the share scheme at 
all relates to shares in a parent company 
outside of Malaysia. The Labour Department 
has attempted to facilitate this process by 
uploading forms for such applications online. 

 

https://www.freshfields.com/493341/globalassets/our-thinking/campaigns/asia-employment/2023/asia-pacific-employment-law-bulletin-2023.pdf
https://www.freshfields.com/493341/globalassets/our-thinking/campaigns/asia-employment/2023/asia-pacific-employment-law-bulletin-2023.pdf
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09 
Singapore 

Two key developments are expected in 2024 in 
relation to Singapore employment law.  

Workplace discrimination laws 

In 2024, we expect the enactment of a new 
dedicated piece of legislation prohibiting 
discrimination at the workplace, tentatively 
known as the Workplace Fairness Legislation 
(WFL). The Singapore government has fully 
accepted recommendations made by a special 
committee, set up to review the options to 
strengthen workplace fairness, and has stated its 
commitment to have the new statute enacted in 
2024.  

The new WFL will prohibit direct discrimination 
in respect of five categories of protected 
characteristics: (1) age; (2) nationality; (3) sex, 
marital status, pregnancy status or caregiving 
responsibilities; (4) race, religion or language; 
and  (5) disability and mental health conditions. 
It will cover all stages of the employment cycle, 
from recruitment to termination, but is not 
expected to cover indirect discrimination.  

There will be exceptions allowing employers to 
consider (rather than disregard) protected 
characteristics. One such exception is available 
where the protected characteristic is a genuine 
and reasonable job requirement (for example, a 
spa with predominantly female customers, 
hiring mainly female therapists). Another 
exception allows religious organisations to make 
employment decisions based on religion and 
related requirements. 

In addition, employers who wish to hire persons 
with disabilities or seniors aged 55 years and 
above will receive additional support. A new 
Tripartite Advisory on providing reasonable 
accommodations to persons with disabilities will 
also be issued. 

While other characteristics such as sexual 
orientation, gender identity and criminal history 
are not expected to be protected under the WFL 
at present, the non-statutory Tripartite 
Guidelines on Fair Employment Practices 
(TGFEP) continue to guard against all other 
forms of workplace discrimination. 

The difference between the WFL and the TGFEP 
lies in their enforcement and penalties. The WFL 
will provide individuals with recourse before the 

Employment Claims Tribunals (ECT), while the 
TGFEP can only be enforced through 
administrative penalties imposed by Singapore’s 
Ministry of Manpower (MoM), including 
possible curtailment of the work pass privileges 
necessary for Singapore companies to hire 
foreign individuals.  

For now, firms with fewer than 25 employees are 
expected to be exempt from compliance with the 
WFL for the next five years. 

Platform workers’ rights  

A new class of individuals, platform workers, will 
also be created later this year. Defined as 
delivery workers, private-hire car drivers and 
taxi drivers who use online platforms to match 
them with demand, such individuals will not be 
considered employees of platform operators, but 
they will no longer be purely independent 
contractors either. 

Platform workers will enjoy certain rights which 
have traditionally only been afforded to 
employees. First, they will have work injury 
insurance, which provides compensation for loss 
of income due to work injuries. The Singapore 
government has clarified that a platform worker 
would be considered working between the pick-
up and drop-off of passengers and items, 
including when heading to their vehicles, and 
compensation will be based on the worker’s 
average actual earnings in the last 90 days. 

Second, both platform operators and workers 
are also expected to be fully covered by 
Singapore’s Central Provident Fund (CPF) 
scheme, which is Singapore’s mutually funded 
social security scheme. At present, only 
Singapore citizens and permanent resident 
employees are required to make CPF 
contributions, with the employers of such 
employees also being required to contribute to 
the employee’s account.  

Both platform operators and platform workers 
are to be fully covered under the CPF scheme, 
with the intention being for their contribution 
rates to match those of employers and 
employees by 2028. From the second half of 
2024, CPF contributions will apply at lower rates 
(as compared with employees) for platform 
workers aged below 30. Other platform workers 
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will be able to opt in. The Singapore government 
will also offer financial support to offset these 
contributions. 

Third, platform worker representative bodies 
are expected to be formed, to obtain mandates 
and to represent platform workers collectively. 
These bodies will then be able to negotiate terms 
and enter into collective agreements with 
platform operators, facilitating the referral of 
collective disputes to the MoM for conciliation in 
the first instance, or, if this fails, to Singapore’s 
Industrial Arbitration Court.  

Looking ahead 

New guidelines on flexible work arrangements 
are also expected to be issued this year. While 
this will not have force of law at the outset, the 
guidelines will outline progressive workplace 
practices which employers would generally be 
expected to adhere to, or risk potential 
administrative sanctions. 

With Singapore’s employment landscape set to 
evolve once again, employers and platform 
operators should be prepared to adapt and make 
necessary changes to their contracts, policies 
and practices, while keeping up to date with 
ongoing and further developments. 
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10 
South Korea 

President Yoon’s policies 

South Korea has now passed the two-year 
anniversary of the election of President Yoon 
Seok-Yeol, who ran on the promise of 
introducing more business-friendly initiatives 
with respect to labour and employment laws and 
their enforcement. To date, we have not seen 
substantial changes in the law in this regard, 
largely because a majority of National Assembly 
members belong to the opposition party. We 
have, however, seen some notable actions. One 
example is that President Yoon’s administration 
introduced a Presidential Decree to require 
labour unions to disclose their financial 
statements from 1 January  2024. This Decree is 
generally seen as favourable for businesses 
because it requires the labour unions to provide 
some transparency in relation to their 
operations. 

Labour audits 

In the post-Covid era, the Ministry of 
Employment and Labour (MOEL) has resumed 
its regular labour audits of companies. Prior to 
the pandemic, the MOEL conducted an average 
of over 25,000 labour audits on Korean 
companies each year. We expect the MOEL to 
resume their audits in this range in 2024 and 
going forward. South Korean companies should 
expect to be audited around once every three 
years.  

Labour reforms 

Since June 2022, the Yoon administration has 
announced a reform of the labour market which 
is primarily aimed at flexible working hours. The 
MOEL announced the “69-hour work week” in 
March 2023, but the policy was criticised for not 
reducing the number of working hours, and 
potentially even leading to longer working 
hours. Based on the results of the National 
Survey on Working Hours, conducted from June 
to August 2023, the South Korean government 
announced a revised policy direction on 13 
November 2023, stating that flexible working 
hours will only be applied for certain industries 
and occupations, with the 52-hour working week 
remaining in force. A new plan for working 
hours is expected, which will specify detailed 
plans for reorganisation through dialogue 

between employees, management and the 
government. 

Supreme Court ruling on 52-hour work 

week 

On 7 December 2023, the Supreme Court issued 
a notable ruling regarding the 52-hour work 
week. As background, South Korea operates on a 
40-hour work week (eight hours, five days a 
week) and, with mutual agreement between the 
company and employee, non-managerial 
employees are allowed to work up to 12 hours of 
overtime, night-time, and holiday work 
(collectively ‘overtime’) per week. More 
specifically, if an employee works more than 
eight hours a day, the company must pay the 
employee 150% of the employee’s ordinary wage 
for the overtime work. Further, if an employee 
works more than 12 hours of overtime per week, 
the company and its representative(s) may be 
liable for criminal sanctions.  

In its ruling, the Supreme Court held that it did 
not find a violation of law when an employee 
worked for more than eight hours a day for four 
consecutive days (in this case 49.5 hours), but 
then gave the employee the rest of the week off, 
as long as the total hours worked in that week 
was less than 52 hours and the total hours of 
overtime work was less than the statutory limit 
of 12 hours per week. We expect that the MOEL 
will adopt guidelines going forward that are 
consistent with this Supreme Court ruling.  

Looking forward  

The National Assembly elections, which take 
place once every four years, are scheduled to be 
held on in April. These elections have the 
potential to impact the current make-up of the 
National Assembly, which, as noted above, is 
currently dominated by the opposition party and 
which, in turn, may have an influence on South 
Korean policies on labour and employment law 
and its enforcement. 
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11 
Taiwan 

Expanded protections against sexual 

harassment in the workplace 

Taiwan amended its Gender Equality in 
Employment Act (the Act) to expand the scope 
of protections against workplace sexual 
harassment and to impose harsher penalties for 
violations, following a wave of #MeToo 
allegations in 2023. The new provisions, of 
which most came into force on 18 August 2023 
(with some effective since 8 March 2024), 
include the following amendments: 

• Scope: Clarification of the scope of 
workplace sexual harassment incidents, so 
that it now includes situations where 
employees experience sexual harassment 
during non-working hours. 

• Application: Employers with 10 or more 
employees are now also subject to the Act’s 
requirement, whereas previously only 
employers with more than 30 employees 
were covered by the Act. These employers are 
required to establish measures for the 
prevention of sexual harassment, complaint 
procedures, and disciplinary actions, and to 
publicise them in the workplace. Employers 
are also now required to establish reporting 
channels for sexual harassment complaints, 
which must also be publicised. 

• Definition of patterns of power-based 
sexual harassment: When a complaint of 
sexual harassment involves an accused 
harasser in a position of power, the employer 
may temporarily suspend or adjust the duties 
of the accused if necessary for the 
investigation. In cases where a complaint of 
sexual harassment is investigated by the 
employer or local competent authority, and 
such complaint is determined to be justified 
and severe, the amendment provides that the 
employer may terminate the harasser’s 
employment contract without advance notice 
within 30 days of becoming aware of the 
investigation results. 

• Situations where the employer 
becomes aware of a sexual harassment 
incident despite no complaint having 
been filed: The employer must take 
corrective and remedial actions in such 

situations, such as assisting the victim in 
filing a complaint if they so wish, and making 
reasonable adjustments to the workplace. 

• Reporting channels: Employees who 
experience sexual harassment should 
generally file a complaint with their 
employer. However, when the alleged 
harasser is the highest authority or employer, 
the Act provides that the victim may bypass 
the employer and instead file a complaint 
directly with the local competent authority. 
During the investigation by the local 
competent authority, the victim may apply 
for an adjustment of duties or work 
arrangements, and the employer must 
accommodate the request. 

Adoption of Minimum Wage Act 

On 12 December 2023, the Minimum Wage Act 
(MWA) was passed, replacing the existing 
system of basic wage review and determining the 
annual increase in the minimum wage for 
workers. 

Under the MWA, the Ministry of Labour will 
establish a Minimum Wage Review Committee 
to regularly review whether the minimum wage 
should be adjusted, using the consumer price 
index as a benchmark. The new law also 
establishes a research group and specifies that 
wages agreed upon by both employers and 
employees shall not be lower than the minimum 
wage. Violators may be fined up to TWD 
1,500,000 (approximately USD 48,000), 
depending on factors such as the size of the 
business, the number of violations, and the 
severity of the violation. 
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12 
Thailand 

2024 marks the 25th anniversary of the Labour 
Protection Act, B.E. 2541 (1998) (as amended) 
(the Labour Protection Act), which is the 
first comprehensive labour legislation in 
Thailand. Over 25 years, there have been six 
major amendments to the Labour Protection 
Act, which have each expanded employee 
protection and, in some cases, increased the 
penalty for employers in case of non-
compliance.   

The issue of what rights apply to outsourced 
workers has been a recurring topic of debate in 
Thailand. In particular, when a company 
contemplates selling its business, the costs 
associated with any outsourcing services 
received must be fully analysed as any potential 
buyer would be required to assume all of the 
rights and obligations of the seller (and be 
responsible for any accrued benefits) under the 
relevant outsourcing contracts and under the 
Labour Protection Act.   

As an employer is required under the Labour 
Protection Act to provide fair and non-
discriminatory benefits and welfare to 
outsourced workers who work in the 
manufacturing process and in the employer’s 
business operations (plus an additional service 
fee to the third-party staff outsourcing 
company), this could defeat any cost saving from 
outsourcing and may make outsourcing 
commercially unviable for many businesses. 

Regardless of the outsourcing arrangement 
agreed between the outsourcing company and 
the hiring organisation, to ensure that the 
outsourced workers are not deprived of their 
legal entitlements and fair benefits, Section 11/1 
of the Labour Protection Act deems that the 
hiring organisation is the outsourced workers’ 
employer (and not the outsourcing company 
who hired them). This remains the case if the 
outsourced workers are recruited through 
another company (i.e. the outsourcing 
company), which supplies such workers not as a 
recruitment service (but as a staff outsourcing 
service), and such workers perform work in any 
part of the manufacturing process or business 
operation under the hiring organisation’s 
supervision. In such circumstances, the hiring 
organisation is required to provide, either 

directly or through the outsourcing service 
company, fair benefits and welfare to the 
outsourced workers without discrimination. 
Failure to comply with Section 11/1 of the Labour 
Protection Act is punishable by a fine not 
exceeding THB 100,000 (approximately USD 
2,900). In addition, outsourced workers have 
the right to claim any unpaid amounts from the 
hiring organisation as the deemed employer plus 
interest (if any) in the Labour Court.  

Typically, a hiring organisation would enter into 
an outsourcing service contract with a staff 
outsourcing service company whereby the terms 
of the provision of staff outsourcing services, 
including the conditions of employment of the 
outsourced workers and their benefits (if any), 
are agreed. The outsourced workers, once 
recruited by the outsourcing service company, 
would enter into an employment contract with 
such outsourcing service company as employer 
(with no contract with the hiring organisation). 
In order to facilitate cost-saving for the hiring 
organisation, it is not uncommon for such 
outsourcing service contract to state that the 
outsourcing service company is responsible for 
all of the outsourced workers’ pay, legal 
entitlements, benefits and incentives, and the 
hiring organisation is responsible to pay the 
outsourcing company the agreed service fees 
(which would typically exceed the outsourcing 
company’s costs and expenses payable to the 
outsourced workers, as its employees). Whether 
and to what extent the outsourcing company will 
be reimbursed by the hiring organisation for the 
payments made to outsourced workers is subject 
to the two parties’ agreement.   

Notwithstanding certain Supreme Court 
decisions, it is still not entirely clear what 
constitutes fair and non-discriminatory benefits 
and welfare under Section 11/1 of the Labour 
Protection Act and, in particular, whether it 
includes any and all benefits and welfare that the 
hiring organisation provides to its own directly 
hired employees who perform work of similar 
nature as the outsourced workers. Under 
Supreme Court decision no. 22326 – 
22404/2555 (issued in 2012), fair and non-
discriminatory benefits and welfare include 
bonuses and, where the outsourcing company 
and hiring organisation fails to provide 
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equivalent bonuses, the hiring organisation 
must pay the outsourced workers those amounts 
due as bonuses plus interest calculated from the 
date of non-compliance. It is still unclear, 
however, whether pensions (i.e. provident 
funds) are also required to be provided to 
outsourced workers if pensions are provided to 
directly hired employees. 

Following such Supreme Court decision, the 
Department of Labour Protection and Welfare 
has issued guidance which states that benefits 
and welfare means both monetary and non-
monetary compensation or rewards provided by 
an employer to its employee, to boost morale 
and motivation of its employees and to facilitate 
work performance and create security in its 
employees’ lives. Examples of such benefits and 
welfare include diligence pay, shift allowance, 
food, cost of living, accommodation, annual 
leave which increases based on the period of 
service, transportation provided by an employer 
and uniforms. Fair and non-discriminatory 
benefits and welfare means that the same 
benefits and welfare must be provided to the 
outsourced workers who perform the same work 
and who have the same skills, qualifications, 
experience and responsibilities as the directly-
hired employees. 

In addition, as Section 11/1 of the Labour 
Protection Act deems the hiring organisation to 
be the employer of the outsourced workers, the 
hiring organisation may also be responsible for 
statutory severance and any other accrued but 
unpaid benefits and compensation of such 
outsourced workers (and have the same 
liabilities) on the same basis as such benefits and 
compensation are paid (or incurred or owed) to 
its directly hired employees upon termination. 

Despite the potentially onerous obligations on 
employers, staff outsourcing remains a critical 
part of many businesses. For efficiency, cost-
saving and legal compliance, an organisation 
must carefully plan and review its staff 
outsourcing strategy and assess the legal risks 
involved. While the penalty imposed by the 
Labour Protection Act may be minimal (and 
there is no proposal to revise such penalty 
currently), the costs of litigation and the 
obligation on the hiring organisation, as the 

deemed employer, to pay unpaid benefits and 
welfare plus interest for the period of non-
compliance to outsourced workers, could be very 
expensive for entities which outsource 
significant parts of their operations.  

 



 

 

 

 
 



 

 

37 

Asia-Pacific employment law bulletin 2024 

13 
Vietnam 

Personal data protection was a focus in Vietnam 
in 2023, as sweeping changes were introduced 
that affect all employers who control and process 
the personal data of their employees. In 
addition, the pandemic made it difficult for 
employers to implement the stringent measures 
of managing foreign employees (under Decree 
152/2020/ND-CP of the Government, dated 30 
December 2020 (Decree 152)). In 2023, the 
Government issued further legal instruments to 
introduce some welcome relaxations.  

Decree on personal data protection  

Decree 13/2023/ND-CP of the Government, 
dated 17 April 2023, on personal data protection 
(Decree 13) is Vietnam’s overarching data 
protection regulation and came into effect on 1 
July 2023. The main authority in charge of 
drafting and explaining Decree 13 is the 
Department of Cyber Security and Hi-tech 
Crime Prevention of the Ministry of Public 
Security (A05). Various aspects of Decree 13 
remain unclear with regard to how they will be 
implemented or enforced in practice.  

Under Decree 13, ‘personal data’ means 
information in the form of symbols, scripts, 
notebooks, images or similar forms in the 
electronic environment attached to a specific 
person or helping to identify a specific person, 
which is then categorised as basic and sensitive 
data.  

According to Decree 13, parties relevant to the 
processing of personal data comprise of: 

• Data controller: The 
organisation/individual who determines the 
purpose and the means of personal data 
processing; 

• Data processor: The 
organisation/individual who processes the 
personal data on behalf of the data controller 
through a contract or agreement with the 
data controller; 

• Data controller and processor: The 
organisation/individual who determines the 
purpose, the means of data processing and 
directly processes the personal data; 

• Third party: The organisation/individual 
who, other than the data subject, data 

controller, data processor, data controlling 
and processing party, is allowed to process 
the personal data.   

Accordingly, employers which undertake the 
processing of personal data of Vietnamese 
citizens (e.g. their employees) would be 
categorised as a ‘data controller and processor’. 
They are subject to the following key obligations:   

• obtain “qualified” consent from data subjects 
(e.g. employees) prior to processing their 
personal data, which must include certain 
prescribed contents;  

• make a notification (including prescribed 
contents) to data subjects prior to processing 
personal data. As Decree 13 specifies that the 
notification is not required if the same 
contents have been consented to by the data 
subject, in practice, a data controller and 
processor usually combines them in the 
consent form;  

• conduct impact assessment for cross-border 
data transfer (CBDT) and keep in a dossier 
in prescribed form; and 

• conduct an impact assessment (PIA) for the 
processing of personal data and keep in a 
dossier in prescribed form; 

The CBDT and PIA dossiers must be delivered to 
the A05 within two months of 1 July 2023, 
though there are not yet any applicable 
administrative sanctions and the level of 
enforcement of this requirement remains 
unclear. The A05 then has 10 business days to 
examine and give further comments if they are 
incomplete. The dossiers must also be available 
at the company’s premises for examination by 
the A05.  

Work permit simplifications 

Decree 70/2023/ND-CP of the Government 
dated 18 September 2023 (Decree 70) 
stipulates the following key developments from 
Decree 152:  

• Looser conditions for some intra-
company transferees: Under the prior 
Decree 152, an ‘expert’ needed at least three 
years of work experience in the same field as 
the expert’s university degree or equivalent, 
and the field had to correspond to the 
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projected job in Vietnam. A ‘technical 
worker’ needed at least one year of 
education/training and three years of work 
experience in the same field. Under Decree 
70, the work experience and the education no 
longer have to be in the same field; the work 
experience need only be appropriate to the 
projected job.   

• Clarification of application 
documents: For a manager or executive 
director, Decree 152 did not specify which 
documents were acceptable to demonstrate 
the manager or executive director’s function 
in an application for a work permit (WP) or 
work permit exemption (WPE). This 
resulted in inconsistent demands from 
different provinces. Decree 70 has now made 
clear that the application documents will 
simply include a resolution or appointment 
decision in favour of the employee. 

For an expert or technical worker, under 
Decree 152, application documents must 
show the satisfaction of the conditions for an 
expert or technical worker and include 
diplomas, degrees, and certifications by the 
foreign organisation on the years of work of 
the employee. Decree 70 adds that a 
previously issued WP or WPE will also be 
accepted.  

• Additional grounds for exemption 
from prior approvals: In addition to the 
grounds under Decree 152, Decree 70 sets out 
additional grounds for exemption from 
having to obtain the prior approval by the 
authorities, including:  

− foreign lawyers who were issued with a 
lawyer certificate to practice in Vietnam 
under the Law on Lawyers;  

− foreigners who have married a 
Vietnamese citizen and will reside in 
Vietnam; and 

− other grounds under Article 7 of Decree 
152, which were previously grounds for 
not having to obtain a WP, and now also 
serve as exceptions to the prior approval 
requirement.   

• New process for approval prior to 
recruitment: before any particular 

vacancies can be filled by foreign employees, 
employers in Vietnam must generally specify 
a demand for foreign employees for such 
vacancies and show how Vietnamese 
employees are underqualified for the role, 
and seek approval from the competent 
authorities (except where exempted by law, 
as set out above).   

Decree 70 now also requires that, from 1 
January 2024, employers in Vietnam must 
publicly announce the job vacancies for 
which they plan to recruit foreign employees 
to Vietnamese job-seekers through an online 
portal of either the Ministry of Labour, 
Invalids and Social Affairs (MOLISA) or an 
Occupation Services Centre. Though the 
drafting is not clear, it may be reasonably 
interpreted that the announcement must 
occur before the employer can submit a 
demand for foreign employees to the 
authorities, and the process would comprise 
of the following steps:  

− Step 1: Public announcement of job 
vacancy through the online portals, which 
must include certain prescribed contents 
under Decree 70;  

− Step 2: At least 15 days after Step 1, the 
employer in Vietnam can submit a report 
to the MOLISA or the provincial DOLISA. 
The form of the report includes an 
explanation of the reason for not being 
able to recruit Vietnamese employees.   

If one of the prescribed items in the 
vacancy changes, the employer must 
report this to the MOLISA or DOLISA at 
least 15 days before the estimated 
recruitment date.  

− Step 3: The MOLISA or provincial 
DOLISA reviews and issues approval 
within 10 business days after receipt of the 
report in Step 2.  
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