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SEC clarifies that companies can communicate material information to investors using 
social media provided companies alert investors in advance of the social media channels to 
be used.

Overview
In April 2013, the US Securities and Exchange Commission (SEC) clarified that its 2008 
‘corporate use of website’ guidance (2008 guidance) may permit corporate use of social media 
(for example posting corporate metrics marking milestones on Facebook) provided the 
company makes it clear in advance that the relevant social media channel is one of its 
‘recognised channels of distribution’ of material information. The SEC’s clarification 
(2013 guidance) followed the SEC’s decision not to pursue enforcement action for possible 
breach of its rule against selective disclosure against Netflix, Inc and its CEO, Reed Hastings, 
for disclosures made by Hastings on his Facebook Page. (Hastings posted a statement that 
Netflix’s monthly online viewing had exceeded one billion hours for the first time.)

Netflix promptly followed the 2013 guidance by filing a Form 8-K current report with the 
SEC designating five social media channels it may use, including Hastings’ Facebook Page. 
The next day, Hastings posted an updated version of his earlier post that had prompted the 
SEC investigation. Netflix’s response may mark the start of a trend. By 14 May 2013, 12 other 
companies had followed Netflix’s example and filed current reports using the same or 
similar language as Netflix and designating several social media channels. These companies 
include AutoNation, Inc, a leading US auto retailer, which has designated four media 
channels including the Twitter feed and Facebook page of its influential CEO, Mike Jackson, 
as well as those channels for the company itself.

Although the selective disclosure rule (Regulation Fair Disclosure or FD) itself applies only to 
US companies that report to the SEC and does not apply to SEC-reporting foreign private 
issuers1 (FPIs), the New York Stock Exchange (NYSE) requires all listed companies (including 
FPIs) to comply with its timely disclosure rule by any method that complies with Regulation 
FD. The NASDAQ Stock Market has a similar rule. It is therefore important for FPIs to 
understand Regulation FD. The 2008 guidance also covers US liability for misstatements and 
omissions which does apply to such non-US companies.

1 
A foreign private issuer is any non-US company except one that has more than 50 per cent of its 
outstanding voting securities owned of record by US residents and that meets any of the following: 
1) the majority of the executive officers or directors are US citizens or residents; 2) more than 50 per 
cent of the assets are in the US; 3) the business is administered principally in the US.
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Regulation FD
The SEC requires advance notice of the media channels to be used as part of compliance with 
Regulation FD. Regulation FD was adopted by the SEC in 2000 to require companies to 
provide the same access for everyone to material information about companies and their 
securities and to bring an end to the practice where companies tended to give material 
non-public information to securities professionals and selected major shareholders ahead of 
supplying it to the public. The regulation provides that where an issuer gives material 
non-public information to such recipients, the company must also distribute that 
information in a way reasonably designed to “provide broad, non-exclusionary distribution of 
the information to the public”. Such distribution must be simultaneous for an intentional 
selective disclosure and prompt for an inadvertent selective disclosure.

NYSE reminder to listed companies of its timely disclosure rule
In response to the 2013 guidance, the NYSE has issued a reminder to all its listed companies – 
including FPIs – of its rule requiring timely disclosure of material news developments. The 
rule requires the company to quickly release to the public any news or information which 
might reasonably be expected to materially affect the market for its securities. The NYSE 
requires companies to comply by any “Regulation FD compliant method” or combination of 
methods and prefers companies to comply by issuing a press release. Although NYSE-listed 
FPIs are not subject to Regulation FD, they are subject to the timely disclosure rule and the 
NYSE rules expressly provide that such companies may comply in the same way as US 
companies, that is by any Regulation FD compliant method(s).

The NYSE rules also require 10 minutes advance notice by telephone of material events where 
news is to be released during market hours. These events include news concerning earnings, 
mergers and acquisitions, major product launches or patent approvals, and dividend 
announcements. The purpose of the rule is to give the exchange the opportunity to consider 
whether to call a temporary halt to trading to provide a breathing space while the public 
evaluates the news.

Liability for misstatements and omissions
The 2008 guidance makes it clear that the anti-fraud provisions of Section 10(b) and Rule 10b-5 
under the Securities Exchange Act of 1934 apply equally to disclosure made by electronic 
media as to disclosure by print media. These provisions prohibit materially defective disclosure 
in connection with the purchase and sale of securities whether by misrepresentation or 
omission and apply to FPIs where the relevant jurisdictional nexus is met. The 2008 guidance 
covers website hyperlinks to third party information and summary information on company 
websites as well as interactive website features such as CEO and investor relations blogs.

The 2008 guidance also touches on other US rules that are implicated by corporate use of 
websites that are not discussed here such as the need for care to avoid disclosures that could 
be illegal offers under the Securities Act of 1933 in the context of a securities offering. 
Another example is the need for SEC Rule 425 filings where companies engaged in a business 
combination involving a potential SEC registration of share consideration are blogging to 
their employees about the transaction – the filing consists of the blog relating to the 
transaction and unusually in this context there is no materiality threshold.

UK position
For FPIs with a home listing in the UK, overall the UK regulatory position is straightforward. 
The Disclosure and Transparency Rules (DTRs) of the Financial Conduct Authority (FCA) 
require companies to notify an approved Regulatory Information Service (RIS) as soon as 
possible of any inside information directly concerning the issuer, subject to certain 
limited exceptions.

DTR 2.3 covers publishing information on corporate websites and requires notification to the 
RIS either before or simultaneously with publishing inside information on the website. DTR 
2.3.2 requires companies to post on their website inside information announced via a RIS by 
the close of the business following the RIS announcement.
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There is a difference between the SEC’s 2008 guidance and the FCA’s guidance in DTR 2.3.4. 
In the 2008 guidance, the SEC stated:...“we now believe that technology has evolved and the use of the 
Internet has grown such that, for some companies in certain circumstances, posting of the information 
on the company’s web site, in and of itself, may be a sufficient method of public disclosure under … 
Regulation FD.” (at page 25). Netflix and others appear to take the view that the 2013 guidance 
under certain circumstances allows disclosure via pre-notified social media channels to be a 
sufficient method of public disclosure under Regulation FD. By contrast, the guidance in DTR 
2.3.4 states that an issuer should not publish inside information on its website as an 
alternative to disclosure via an RIS.

To date, regulatory focus in the UK has been on the impact of digital media (as opposed to 
print) on the financial promotion regime rather than the broader corporate disclosure 
picture. In general, the approach is that those subject to the regime should apply the same 
principles as they apply to print – the promotion must be “fair, clear and not misleading”.

For more on the UK rules implicated by corporate use of social media please see our briefing 
here. FPIs with a home listing elsewhere may want to check their home country rules to see 
how those rules sit with the 2013 guidance.

Netflix
The SEC’s 2013 guidance comes in a report of investigation by the SEC into whether the post 
by Netflix’s CEO, Reed Hastings, on his personal Facebook page on 3 July 2012 breached 
Regulation FD. The SEC decided to take no action against Netflix or Hastings because the 
regulatory position was felt to be unclear.

Netflix is an on-line entertainment service that provides films and TV programmes to 
subscribers by streaming content through the internet and distributing DVDs by post. 
Hastings’ exuberant post reported that for the first time Netflix had streamed 1 billion hours 
of content in a month (June 2012). This metric constituted a streaming milestone and was 
viewed by analysts as a positive measure of customer engagement. The share price spiked (from 
$70.45 at the time of the post to $81.72 at close of the following trading day). It subsequently 
dropped to $60.28 on 25 July after the second quarter earnings announcement when it became 
clear that quarterly subscriber numbers were at the lower end of earlier guidance.

The SEC noted that Hastings had never previously used his personal Facebook page to 
disseminate company metrics and that Netflix had consistently directed the public only to its 
own Facebook page, Twitter feed, and blog and website for information about Netflix. 

Netflix and Hastings asserted that the post was public because Hastings has over 200,000 
subscribers to his personal Facebook page including financial journalists. They also asserted 
that the post was not material to investors and attributed the share price spike to an earlier 
favourable Citigroup research report. The SEC described dissemination of the post to the 
market as “incremental”. It was picked up by a technology-focused blog and several news 
outlets within hours. Netflix itself sent it to several reporters but not to its broader corporate 
press release mailing list (consistent with its view that the disclosure was not material).

According to routine SEC filings by Facebook, Reed Hastings is a shareholder of Facebook and 
has been a director since 1999. Netflix is also a customer of Facebook.

SEC’s 2008 ‘website’ guidance on Regulation FD
In its 2013 guidance, the SEC clarified that the principles of the 2008 guidance apply equally 
to disclosures through social media channels – particularly the point that the investing 
public should be alerted in advance to the channels of information that the company will use 
to disseminate material information. Principles in the 2008 guidance concerning the 
antifraud provisions are noted above.

In considering selective disclosure and corporate websites, the 2008 guidance explains that 
the threshold question is whether and when the information is public for purposes of 
Regulation FD. In assessing the answer, the 2008 guidance advises companies to consider 
whether and when:

the website is a recognised channel of communication• 

https://sites-freshfields.vuturevx.com/126/4786/compose-email/digital-media-and-investor-communications--pitfalls-for-uk-listed-companies.asp


the release of information via the website disseminates the information in a way that • 
makes it available to the securities marketplace in general

there has been a reasonable waiting period for investors and the market to react to the • 
posted information

Recognised channel of communication: The answer here depends on the manner in which the 
information is posted and how timely and accessible it is to investors and the markets.

Dissemination: The SEC gives some non-exclusive examples of what disseminated mean 
including:

disclosure by the company in its periodic SEC reports and press releases of its website • 
address and that it routinely uses it for important information

whether the website and the information posted is accessible and the information • 
itself prominent

companies with less of a market following may need to do more to make investors aware • 
of their websites than companies that are well-followed by the market and the media

The SEC also comments in the 2008 guidance (at page 23) that where information is 
important, companies should consider taking additional steps to alert investors and the 
market that important information will be posted by, for example, filing a current report 
with the information in advance of the posting or issuing a press release.

Conclusion
Corporate and investor use of social media is increasing so affected companies should keep 
themselves informed and plan accordingly. The SEC’s 2013 guidance may herald a real shift 
towards US SEC reporting companies using social media to communicate material 
information to the investor community. Such a shift raises a number of questions. Will US 
reporting companies be able to achieve a more immediate and more meaningful engagement 
with investors than is possible for companies subject to the current UK rules? Will investors 
be overwhelmed by places to monitor for such information and will they be able to 
distinguish what is important among the everyday information being disseminated over the 
same social media channels? What burden does this impose on companies with regard to 
monitoring CEO social media communications? The flexibility of the US rules may at first 
blush seem appealing to companies by contrast to the UK approach which requires all inside 
information to be disclosed as soon as possible via an RIS. However, the UK approach has 
clarity (and notifying an RIS is a straightforward procedure) whilst the US approach requires 
careful judgment of the facts and circumstances to determine the permissible disclosure 
routes and the adequacy of the content (to avoid any misrepresentation or omission). Given 
the explosion of social media as a means of communication, should all companies be 
monitoring/regulating those channels to ensure information is being communicated via the 
prescribed/appropriate channels?

Please get in touch with your usual Freshfields contact in the Capital Markets Group if you 
would like to discuss how this disclosure development could affect you.
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