Ljudgment inFurniss v Dawson
stated*

‘Whatever a statute may provide, ith
to be interpreted and applied by t
courts: and ultimately it will prove to b

elusive journey’'s end will be found.’
13 years later itRC v McGuckianhe

theme. Lord Cooke explainéd:
‘Always one must go back to th

discernible intent of the taxing Act.

suspect that advisers of those bent on

heed to the theme in the speeches in
Furniss case, especially those of Lo

... to the effect that the journey’s end m
not yet have been found.’
With the recent decisions of the Hou

Finance Limited v Mawsoand CIR v

Scottish Provident Institutionve are

Construing a taxing statute
The Ramsayprinciple has been applie

in this area of judge-made law that o

House of Lords returned to the sar

avoidance ... do not always pay sufficig

Scarman, Lord Roskill and Lord Bridg

of Lords inBarclays Mercantile Busines|

probably closer to the final destination

in a number of situations; | consider, bywith a mild (and some would say unfa

The Journey’s End?

Mawson/ Scottish Providenf

ord Scarman, in a two-paragraphjonathan Cooklin, Tax Partner, Freshfields Bruckhaus Deringer considers
the approach to construing taxing statutes following Barclays Mercantile
aBusiness Finance Ltd v Mawson and CIR v Scottish Provident Institution

ne

11}

ur
planned: this was the upshot of the waf
thin majority decision of the House ¢
neords inCraven v Whité.

eapplied more recently to determir
I whether shares or a debenture should
tagspectedCollector of Stamp Revenue
nArrowtown Assets Ltdand Carreras
ti@roup Ltd v Stamp Commissiofémill
dcome back to these cases later in the art
e(Whether this is a third category distin
ayrom the second is not entirely clear. H
example, inArrowtown Lord Millet
seeferred to the issue of the relevant sha
sas forming part of a larger transaction, g
therefore falling squarely within th
Ramsayprinciple. AndCarreras can be
.seen as a relatively straightforwa
application of thdRamsayprinciple.)
In Mawson however, the House d
dLords has made it abundantly clear —ald

The key seems to be whether the relevant statutory provisions,

construed purposively, were intended to apply to the transaction

viewed ‘realistically’

way of the briefest of thumb-na
sketches, only three.

In Ramsaywhat was disregarded as
fiscal nullity was a ‘circular self-cancellin
scheme’. In this case an asset typicg
starts and ends up with the taxpayer.

Secondly, theRamsayprinciple was
then applied ifFurniss v Dawsoio what
has been described as a ‘linear’ transact
In this case an asset may start with
taxpayer but ends up at a differe
destinationRamsaynly applies to linea
transactions where there is ‘practic

| rebuke to tax lawyers generally — that the

daxing statutes. Accordingly, attempts

j resolve tax questions by a delicate analy
llgf the Ramsaydoctrine and the shoe
horning of facts into one or other of tf
three categories above, is probably
fruitless exercise.

on. Mawsontells us that the moder
hepproach to statutory construction

ntvhich is to be applied to taxing and no
taxing statutes alike — is to give th

Thirdly, theRamsayprinciple has been might involve considering the over

ntransaction viewed ‘realistically’. Thi

nis not new. As far back as 1982 Lo

enature of the transaction to which it w
fintended to apply and then to deci
whether the actual transaction (whi

asS
e
ch
Il
eeffect of a number of elements intended
be operate together) answers to the
\statutory description.
Although it may be a characteristic of
many composite transactions that they
cleay include elements inserted for
cbusiness or commercial reason, the
oconsequence of this approach is that,
depending on the circumstancegs,
réansactions or elements of transactions
nbaving no commercial purpose may still
e be respected for tax purposes.
Accordingly, it is wrong to say that
rdhere is a ‘no business purpose test’ that
has always to be applied in construing
ftaxing statutes — for that too would be
niglling into the same trap that we haye
Nbeen warned against.
The logical consequence of thjs
approach is that Lord Hoffman’
distinction, which he introduced i
MacNiven v Westmoreland Investments
Ltd,* between commercial concepts
(susceptible to th®amsaydoctrine) and
legal concepts (immune from that
doctrine) has been downplayed to ‘notjan
unreasonable generalisation’ and *
intended as a substitute for a close analysis

cref what the statute means’. (Interestingly,
is no special set of rules for interpretind-ord Walker, in his address given earlier

tdhis year to the Chancery Bar Association,

stonsidered this distinction to be a ‘valuable

-and thought-provoking insight’.)

e The key seems to be whether t
eelevant statutory provisions, constru
purposively, were intended to apply to t

he
ed
he
5

NS

rd

-emphasis on the ‘reality’ of transactio

d-raser, inIRC v Burmah Oil Co Ltd

astatutory provision a purposiv

certainty’ that the steps will proceed
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ecrystallised the question as being whet
agonstruction in order to determine thea ‘real’ loss was created. More recently,

ner
at
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first instance ifMawson Park J accepte
that in a strictly legal sense BMBF had
incurred expenditure on the provision
the pipeline but that the question to
answered was on what did BMBeEally
(Park J’'s emphasis) incur its expenditure.
In Scottish Providenthe House of Lord
referred to the purpose of the transactjg
being to create a tax loss not a ‘real’ Ias
or profit.

Mawson
In Mawsonthe House of Lords had
construe Capital Allowances Act 199
s 24(1). The House decided that t
relevant words were concerned entirel
with the acts and purposes of the lessa
not with what happened to the purchag
price paid by the lessor for the equipmen
In the light of that conclusion, an
given that the Special CommissionersJonathan Cooklin
finding that the transaction had rno
commercial reality was as a result of anot to be adopted — namely applying
examination of what happened to thespecial set of rules applicable to taxi
purchase price, the House had lit{lg@rovisions. Indeed the judgment looks li
difficulty in finding for BMBF. a ‘classicRamsayudgment with one very
important change, namely that tax advis|
Scottish Provident cannot be the ones to introduce t
The question at issue was whether thencertainty.
Citibank option gave Citibank a
‘entitlement’ to gilts. Somewhal Two other recent cases
surprisingly there is very little analysis adn ArrowtownandCarrerasthe relieving
to the purpose of the relevant statutgrprovision required an analysis as
rules in order to determine the answer tawhether a particular instrument should
that question. This may, however, haveespected; shares in the casArmdwtown
been because of the concession by Coupseld a debenture in the caseQarreras
for Scottish Provident that if there was ‘ndn both of these cases the releva
genuine commercial possibility’ of the twoinstrument was, as a matter of law, issu

purposes? The Special Commissioner
Campbell v IRE(in a judgment describe
by the House irMlawsonas perceptive
thought so, and stated that if the shares
either had realistic rights to dividends
capital, or if the shares had been issiied
for a commercial purpose, they would
have been respected for stamp duty
purposes. But how material would those
rights need to be? Aworkable test — based
on the issue of shares and nominal values
— has been replaced by an uncertain
(Moreover, there is additional uncertainty
in that it is not entirely clear that
Arrowtownwas correctly decided. Th
House of Lords inMawsondid not
specifically approvérrowtown,quoting
only a small part of the judgment
Ribeiro PJ.)

What rights attaching to the debenty
in Carreraswould have been sufficient
Presumably the mere fact that a debent
#& to be repaid in cash was not of its

hgoroblematic! But what maturity dat
kevould have been adequate? One mo
one year or five years? The answer
ergnclear. Again a workable test — based
heshether a debenture has been issued
replaced by an uncertain test.

re

ure
plf

nth,
S
on
—is

Put and call options

How do the principles described
tMlawsonand Scottish Providenapply to
béhe use of cross put and call options o

shares? Paragraph 603 of the Inlg

Revenue Company Taxation Manual h
re clear explanation of these arrangeme
ed. ‘Cross options over shares, which g

>

ver
nd
as
nts:
\re

options not being exercised together, thelowever, those instruments were igno
scheme must fail.

Instead we are told that the question of

for tax purposes, essentially on the basis practical terms equivalent to a

edlso known as “put and call” options, are

n

law was whether the existence of]
commercially real possibility that the tw
options would not be exercised so as
cancel each other out meant that the 1
options were to be respected for t
purposes rather than treated as cancel
each other out.

Accordingly, the focus of the judgme

s L0 .

=

h

The Scottish Provident judgment looks like a ‘classic’ Ramsay
judgment with one very important change, namely that tax advisers
cannot be the ones to introduce the uncertainty

is on the composite transaction doctri
and how the court could free itself fro
the constraints o€raven v WhitelIn

>

m
that, in the context of the relievin

essencethe House decided that as t
parties to the transaction had themsel
built in a level of uncertainty for n
commercial reason, and solely in order
defeat the application of the compos

h@rovision, the shares/debenture had tg
véssued for a commercial purpose.

b The problem therefore was that t
tehares and debenture were not the r
t&ind of shares or debenture. But how is

transaction doctrine, that uncertainty w
to be ignored. The single composi

apossible to work out what are the right ki
of shares or debenture?

transaction doctrine applied. The House Itis true that irArrowtownthe relevant
thereby concluded that Citibank did noshare rights were miniscule, but would t
have an entitlement to gilts. grafting of material rights onto thos

But it is arguable that this approach|ishares have been sufficient to render th

gunconditional contract for sale. A cro
lmption over shares occurs where:
‘A can insist at some stage on buyi
nd3’s shares; and
ght ‘B can insist on A buying B’s shares
it But in law options over shares a
ndlifferent from an unconditional contra
for saleJ. Sainsbury PLC v O’Conné#
TC 208 shows that the existence of optic
heloes not affect beneficial ownership.’
e Imagine that Company B wishesto s
e subsidiary (Target) to Company 4

g

re

-
L

ns

ell

\.

precisely the one thélawsontells us is! the right type of shares for stamp du
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tyompany B wishes to have practical
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certainty that the sale will proceed but daggsarticular, the judgment of Nourse LJ
not want to lose beneficial ownership ppage 250B and D-E). Indeed it should 1
the shares in Target before the actual splee forgotten thaBainsburyis itself an
because, for example, Company B wishesxample of the use of cross put and @
to preserve a tax grouping with Target|toptions designed to preserve a gro
enable a pre-sale reorganisation to |beelief group.

effected on a tax-free basis. The residual concern remainsunacceptable is the conclusion at which

How should the options be structuredhowever, that the Inland Revenue couldne arrives by applying the statutofy

Company A and Company B thereforeseek to argue —contrary to what it sayg ilanguage to the facts of the case. It is pot

athat purpose is unclear? The concern is
dhat, in these circumstances, the courts
may forget the following words of Lor
aHloffmann in MacNiven(at paragrap
up2): ‘The fact that steps taken for the
avoidance of tax are acceptable |or

enter into cross put and call options oveits Manual — that ithe practical effect i
the shares in Target.

a test for deciding whether it applies

We know fromMawsonthat the fact| legal effect (for tax purposes) is thathan a hint of this forgetfulness$tottish

that the options may be used only for

r

that a sale is essentially guaranteed theot.’ It is considered that there is more

K£ompany B is treated as having enteredrovident —see, for example, the first

purposes is not, of itself, sufficient fointo a contract to sell Target at a time whesentence of paragraph 2 of the judgment:
riyhis appeal concerns an artificial scheme

render them ineffective for those purposesghe options are granted and that Comp
Following Scottish Providentis it | B may therefore have lost benefici
necessary that there is a genuinewnership of Target from that time.
commercial risk that neither of th
options will be exercised? Is a racindonclusion
certainty that one option will be exercisedt is helpful that the House of Lords hg
problematic? Is it necessary that there i®iterated that the real principle to |
a mismatch between the two optionsadopted is that the statute must
Would a self-serving mismatch beinterpreted, the facts properly understo
effective for tax purposes? Does it matfeaind the statute applied to the facts.
which tax grouping is being considered? However, there is a genuine conce
(Unlike in Scottish Providentwhere the| that the House of Lords has, at
concern was that both call options woylaminimum, blunted some useful tools th
be exercised, with cross put and cpkt least provided a framework to help t
options only one option will ever bepractitioners to make sense of tax ru
exercised. It is doubtful, however, thaaind introduced a degree of certainty

this is a distinction of much importance.}o their application. It is not clear thatdestination?

But are any of the above questiopshose tools have been taken away entir
relevant? The real question to be askeaks the traditionaRamsayanalysis was
here is whether Company B hasleployed irScottish Providentself, and
‘beneficial ownership’ of Target for the aspects of it ilCarrerasandArrowtown
relevant tax grouping purpose —and there Nevertheless, we are now told to lo
are very helpful comments Bainsbury| at the words of the relevant provision, t

to the effect that (at least in the contexpurpose of the provision, and the context [2004] STC 1377.

of the group relief rules) Parliament djdn which it is being applied.
not intend the term beneficial ownership That is all well and good when th

taxing gains on options to buy or s
bonds and government securities.’ Ang
agnay be telling that the extract from Lo
aVilberforce’s speech iRamsaycited in
bMawson(at paragraph 29) omitted th
pdwo preceding sentences: ‘A subject
only to be taxed on clear words, not

dny taxing Act of Parliament is to b
atonstrued in accordance with th
aprinciple.’

es We may be closer to the journey’s er
asut are we arriving at a desirab

ely,
Notes
1 [1984] STC 153 at 156.
2 [1997] STC 908 at 921.
bR [1988] STC 476.
hé [2003] HKCFA 46.

s [2001] STC 237.
e’ [1982] STC 30 at 38.

to have a special meaning (see, lipurpose of the rule is clear. But what

if [2004] STC (SCD) 396.
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adevised in 1995 to take advantage of a
prospective change in the system |of

I
it

d

e
S

oyl
rtintendment” or on the “equity” of an Act.
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