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US Supreme Court ruling on
antitrust claims

CREDIT SUISSE SECURITIES V BILLING

Introduction Supreme Court’s decision

In its 18 June 2007 decision in Credit Suisse Securities The Court’s decision reverses that of the Court of

v Billing, the us Supreme Court (the Court) ruled that Appeals and results in a dismissal of all antitrust claims
securities law implicitly precludes application of the against the defendant investment banks. The decision
antitrust laws to syndicate conduct in an initial public establishes an implied immunity from antitrust liability
offering (IPO). The seven to one decision precludes as to ‘conduct at the core of the marketing of new
antitrust claims alleging anticompetitive ‘conduct at securities’ that is subject to active regulation by the SEC.

the core of the marketing of new securities’ as ‘clearly

incompatible’ with securities law. The opinion applies the four-part preclusion test from

Gordon v New York Stock Exchange, Inc. (422 us 659
(1975)) (Gordon), which considers:
Background A the SEC’s regulatory authority under the securities law

The plaintiffs alleged that from March 1997 to to supervise the activities in question;
December 2000, in roughly 900 technology 1POs, the eV'de_me that the SEC .e>.<erC|ses tha.t authorlty;.
defendant investment banks violated the antitrust laws the risk that the securities and antitrust laws, if both
and injured 1PO and secondary purchasers of the stocks. applicable, would produce conflicting guidance,

>

>

The plaintiffs alleged that the defendant banks illegally requirements, duties, privileges, or standards of
agreed not to sell newly issued securities unless the buyer: conduct; and
A committed to buy additional shares of that security A conflicts with securities law affect practices that lie
later at escalating prices in secondary offerings; squarely within an area of financial market activity
A paid unusually high commissions on subsequent that the securities law seeks to regulate.
securities purchases from the underwriters; and After finding that the first, second and fourth elements of
A purchased other less desirable securities from the the test were easily satisfied, the Court analysed the third
underwriters. requirement in depth.
The trial court dismissed the claims finding that The Court found that conflict would result from
regulation of the IPO process by the Securities and application of antitrust law ‘where conduct at the

Exchange Commission (SEC) precluded antitrust scrutiny  core of the marketing of new securities is at issue;
of IPO-related syndicate conduct. The Court of Appeals  where securities regulators proceed with great care
reversed the lower court holding that federal securities to distinguish the encouraged and permissible from
law does not preclude the plaintiffs’ claims. the forbidden’. The Court balances a ‘substantial

US Supreme Court ruling on antitrust claims
1 Freshfields Bruckhaus Deringer, June 2007




risk of injury to the securities markets’ against a
‘diminished need for antitrust enforcement to address
anticompetitive conduct’.

The substantial risk of injury to the securities markets
results from ‘the threat of antitrust mistakes, ie results
that stray outside the narrow bounds that plaintiffs seek
to set’, which may cause underwriters to ‘act in ways
that will avoid not simply conduct that the securities law
forbids [] but also a wide range of joint conduct that the
securities law permits or encourages’. The Court also
doubts the institutional competency of judges and juries
with no securities-related expertise to parse ‘evidence
tending to show unlawful antitrust activity and evidence
tending to show lawful securities marketing activity’ that
‘may overlap, or prove identical’.

There is a ‘diminished need for antitrust enforcement’
because ‘[t]he SEC is itself required to take account of
competitive considerations when it creates securities-
related policy’. The Court concludes that ‘any
enforcement-related need for an antitrust lawsuit is
unusually small’ because the securities law forbids the
conduct alleged in this case and investors may therefore
bring securities suits to recover damages.

The Court also rejects as unworkable a compromise
position jointly advocated by the Justice Department
and SeC. The compromise would preclude antitrust suits
where the conduct is inextricably linked to legitimate
collaborative underwriting activity. The Court’s rejection
of this compromise in favour of the broader standard
advocated by the defendants illustrates the breadth of the
preclusion.

Application of the opinion to IPO syndicate conduct is
expansive, but not limitless. In its opinion, the Court
notes ‘that market divisions appear to fall well outside
the heartland of activities related to the underwriting
process [] and we express no view in respect to that kind
of activity’.

Implications

This decision precludes claims alleging antitrust
violations at the core of marketing of new securities,
but does not preclude other claims such as 1PO-related
market division.
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This decision will prove useful in defending antitrust
class actions alleging non-1PO securities-related conduct.
The Court’s reasoning is applicable to other securities-
related conduct where the SEC’s role is analogous to its
regulation of IPO syndicate conduct as analysed under
the four-part Gordon test. In other areas of securities law
with less pervasive regulation, courts will be less likely to
find preclusion.

Outside securities law, courts are unlikely to preclude
antitrust claims based on overlapping regulatory
structures. The comprehensiveness of securities law,

its concern for competition and the risks presented

by overdeterrence may be unique to securities law

and limit application of this decision in other areas.
While preclusion arguments are less likely to succeed, a
defendant will lose little by testing the Court’s reasoning
in other regulatory frameworks.

Finally, the preclusion of antitrust claims based on
securities-related conduct has no bearing on the legality
of conduct under the securities laws. Criminal, civil

and administrative penalties under securities laws are
therefore unaffected by this decision.
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